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          1   P R O C E E D I N G S 
 
          2   (Court opens at 0901H) 
 
          3   MR. PRESIDENT: 
 
          4   Please be seated. The Court is now in session. 
 
          5   Today, the Chamber continues to hear the closing statement in 
 
          6   Case 002/02, and the floor shall be given to the defence team for 
 
          7   Nuon Chea. 
 
          8   Ms. Chea Sivhoang, please report the attendance of the parties 
 
          9   and other individuals to today's proceedings. 
 
         10   [09.02.10] 
 
         11   THE GREFFIER: 
 
         12   Mr. President, for today's proceedings to hear the closing 
 
         13   statements by parties, all parties to this case are present. 
 
         14   Mr. Nuon Chea is present in the holding cell downstairs. He has 
 
         15   waived his right to be present in the courtroom. The waiver has 
 
         16   been delivered to the greffier. 
 
         17   Thank you. 
 
         18   [09.02.40] 
 
         19   MR. PRESIDENT: 
 
         20   Thank you, Ms. Chea Sivhoang. 
 
         21   The Chamber now decides on the request by Nuon Chea. 
 
         22   The Chamber has received a waiver from Nuon Chea, dated 19 June 
 
         23   2017, which states that, due to his health, that is, headache, 
 
         24   back pain, he cannot sit or concentrate for long, and in order to 
 
         25   effectively participate in future hearings, he requests to waive 
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          1   his right to be present at the 19 June 2017 hearing. 
 
          2   He advises that his counsel advised him about the consequence of 
 
          3   this waiver, that in no way it can be construed as a waiver of 
 
          4   his rights to be tried fairly or to challenge evidence presented 
 
          5   to or admitted by this Court at any time during this trial. 
 
          6   Having seen the medical report of Nuon Chea by the duty doctor 
 
          7   for the Accused at the ECCC, dated 19 June 2017, which notes 
 
          8   that, today, Nuon Chea has a lower back pain when he sits for 
 
          9   long and recommends that the Chamber shall grant him his request 
 
         10   so that he can follow the proceedings remotely from the holding 
 
         11   cell downstairs. 
 
         12   [09.04.01] 
 
         13   Based on the above information and pursuant to Rule 81.5 of the 
 
         14   ECCC Internal Rules, the Chamber grants Nuon Chea his request to 
 
         15   follow today's proceedings remotely from the holding cell 
 
         16   downstairs via an audio-visual means. 
 
         17   The Chamber instructs the AV Unit personnel to link the 
 
         18   proceedings to the room downstairs so that Nuon Chea can follow. 
 
         19   That applies for the whole day. 
 
         20   The Chamber now hands the floor to the defence team for Nuon Chea 
 
         21   to continue with their closing statements in Case 002/02. 
 
         22   MR. SON ARUN: 
 
         23   Respected Mr. President, Mr. and Mrs. Judges and the public in 
 
         24   the courtroom, I am Son Arun, and I am the National Co-Lawyer for 
 
         25   Nuon Chea. 
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          1   Last Friday, my team presented the first half of our submissions 
 
          2   responding to the Co-Prosecutors and the civil party lawyers and 
 
          3   summarising key points in Mr. Nuon Chea's case. 
 
          4   [09.05.38] 
 
          5   We outlined the core of our case, which recalled the "crocodile". 
 
          6   We also discussed the first CPK policy charged in our case, which 
 
          7   is the defence and security policy and discussed how it was 
 
          8   implemented at three of the four security centres charged in our 
 
          9   case. 
 
         10   Since the hearings finished early on Friday, we were unable to 
 
         11   present Nuon Chea's case on the fourth and final security centre 
 
         12   in this trial -- that is, S-21. Therefore, my colleague, Victor 
 
         13   Koppe, will be doing so today. 
 
         14   However, given the way we have structured and organized our 
 
         15   presentations for today, we will not begin with S-21. Instead, we 
 
         16   will start by first discussing the three other CPK policies that 
 
         17   are the focus of this trial. 
 
         18   This morning we begin by discussing the alleged policy to target 
 
         19   four specific groups. As my colleagues will explain, the reality 
 
         20   is that there was no detailed evidence showing that people were 
 
         21   actually targeted because they were members of specific groups or 
 
         22   that Nuon Chea was involved. Instead, the evidence showed that 
 
         23   members of the groups were treated like other citizens when they 
 
         24   were arrested, detained or executed. This was because they 
 
         25   seriously violated DK law. 
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          1   [09.08.52] 
 
          2   My colleague, Victor Koppe, will explain our position on the 
 
          3   treatment of the Cham and present part of our position in 
 
          4   relation to the treatment of the Vietnamese. My colleague, Liv 
 
          5   Sovanna, will continue the discussion of the treatment of the 
 
          6   Vietnamese and will also discuss the treatment of the Buddhists. 
 
          7   My colleague, Doreen Chen, will then discuss the treatment of 
 
          8   former Lon Nol soldiers and officials. 
 
          9   This afternoon, we will discuss the final two main CPK policies 
 
         10   charged. The first is the policy regarding cooperatives and 
 
         11   worksites. 
 
         12   As my colleague, Ms. Chen, will discuss, the CPK's policy to 
 
         13   establish cooperatives and worksites was perfectly lawful and a 
 
         14   logical response to the conditions of the country. As she will 
 
         15   also described, the evidence failed to show that Nuon Chea is 
 
         16   responsible for any alleged crimes at the four cooperatives and 
 
         17   worksites charged in this case. 
 
         18   [09.10.52] 
 
         19   Our position in relation to the fourth charged policy, that is, 
 
         20   the CPK policy on marriage, is also the same. As Ms. Chen will 
 
         21   discuss, the CPK's policy was again perfectly lawful and 
 
         22   legitimate. 
 
         23   My colleague, Liv Sovanna, will then discuss the evidence that 
 
         24   was heard at this trial in relation to marriage as he will 
 
         25   explain that evidence fails to establish that there was a 
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          1   nation-wide pattern of forcing people to marry and that the 
 
          2   evidence is just not enough to establish any of the crimes 
 
          3   charged in relation to marriage in this case. 
 
          4   Finally, my colleague, Victor Koppe, will take the floor again to 
 
          5   present our case on S-21 Security Centre. He will then offer a 
 
          6   brief conclusion, taking a look back at our submissions and 
 
          7   explaining the relief we are seeking. 
 
          8   Thanks, Mr. President. 
 
          9   MR. PRESIDENT: 
 
         10   Counsel Koppe, you have the floor. 
 
         11   [09.12.25] 
 
         12   MR. KOPPE 
 
         13   Thank you, Mr. President. Good morning. Good morning, Your 
 
         14   Honours. Good morning, counsel. 
 
         15   As my colleague, Son Arun, indicated this morning, we will 
 
         16   address the alleged targeting of "specific groups", namely the 
 
         17   Cham, Vietnamese people, Buddhists and, in particular, Buddhist 
 
         18   monks and, of course, former Khmer Republic soldiers and 
 
         19   officials. 
 
         20   Co-Prosecutors argue that the CPK had a policy to target and kill 
 
         21   all enemies, which included all members of these four groups. 
 
         22   They also state that there - quote: "was a broader CPK policy to 
 
         23   have only one race or nationality, the Khmer, and to eliminate 
 
         24   and no longer recognize the country's ethnic minorities." End of 
 
         25   quote. 
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          1   [09.13.30] 
 
          2   However, as we will explain, there is no explicit reference to 
 
          3   such policies in any of the official CPK documents and 
 
          4   statements. We all know that the CPK was always quite clear when 
 
          5   stating its views and policies, so the question is, why is there 
 
          6   no reference, then? Why is there, in these documents, no call for 
 
          7   hatred specifically directed to Cham, Vietnamese people, 
 
          8   Buddhists and Buddhists monks and former Khmer Republic soldiers 
 
          9   and officials? 
 
         10   And the answer, of course, is simple, because there was no hatred 
 
         11   and there was never a so-called targeting policy. 
 
         12   On the contrary, Mr. President, CPK's policy was clear. The 
 
         13   policy was that everyone was to be treated equally irrespective 
 
         14   of race, ethnicity, religion or gender, but people were 
 
         15   investigated and arrested when they committed crimes in 
 
         16   accordance with the, in itself, legitimate CPK national defence 
 
         17   and security policy that we presented extensively in our brief 
 
         18   and during our arguments last Friday. 
 
         19   [09.15.20] 
 
         20   Further, the goal of the CPK was to protect and rebuild the 
 
         21   country. It needed people for that; many people. Why would it 
 
         22   systematically kill people who represent a large part of the 
 
         23   Cambodian population? It makes no sense. 
 
         24   In fact, when looked at at as a whole, the Co-Prosecutors' theory 
 
         25   is simply contradictory. On the one hand, they argue that the CPK 
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          1   intended to kill the vast majority of DK's population but, on the 
 
          2   other hand, they argue that the CPK forced people to marry and 
 
          3   have children. These two objectives, Mr. President, are simply 
 
          4   irreconcilable. The truth cannot go both ways. 
 
          5   When considering whether the evidence establishes beyond 
 
          6   reasonable doubt that the CPK had a policy to persecute, kill or 
 
          7   destroy any of the four targeted groups, a few very basic 
 
          8   evidentiary facts must be kept in mind. 
 
          9   [09.16.42] 
 
         10   First, it's not because someone who was Cham or Vietnamese, 
 
         11   Buddhists or a former Khmer Republic soldier or official was 
 
         12   arrested, detained or killed that he or she was targeted because 
 
         13   of his race, religion or political ideas. A link between the 
 
         14   actions taken towards them and their membership in a specific 
 
         15   group must be established beyond reasonable doubt by specific and 
 
         16   also credible evidence. 
 
         17   Two, it's not because certain crimes were committed against 
 
         18   certain individuals in certain locations that those crimes were 
 
         19   necessarily committed pursuant to or under the instructions of 
 
         20   the CPK. Again, specific evidence to this effect is needed and, 
 
         21   in particular, a link between Nuon Chea and the crimes must be 
 
         22   made. 
 
         23   In fact, for the crimes of genocide, extermination and 
 
         24   persecution, which all require a specific intent; there must be 
 
         25   evidence beyond reasonable doubt that Nuon Chea himself held the 
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          1   requisite criminal intent. 
 
          2   Three, and of course, that is what the Supreme Court Chamber has 
 
          3   clearly ruled, it is not because someone "disappeared" that he or 
 
          4   she was therefore killed. 
 
          5   Four, mere statements that "all members of one of the four 
 
          6   targeted groups were killed" do not constitute proof beyond 
 
          7   reasonable doubt of killings. Specific and detailed evidence is 
 
          8   needed. 
 
          9   [09.19.00] 
 
         10   Finally, Mr. President, mere statements that "there were orders 
 
         11   to kill all the Cham, Vietnamese, Buddhists or former Lon Nol 
 
         12   soldiers or officials" does not constitute proof beyond 
 
         13   reasonable doubt of the existence of such orders. 
 
         14   Mr. President, this is likely to be the sole trial -- highly 
 
         15   likely to be the sole trial before this tribunal where 
 
         16   allegations of genocide are made. And of course, it's very 
 
         17   tempting to create a legacy as the Chamber who established the 
 
         18   Cambodian genocide. Yet one must be cautious and resist the urge 
 
         19   to convict Nuon Chea of genocide without evidence for a real 
 
         20   legacy to exist. Therefore, again and again, we're asking the 
 
         21   Chamber to review the evidence presented by the Co-Prosecutors 
 
         22   impartially, keeping in mind the burden of proof, keeping in mind 
 
         23   what the Supreme Court Chamber has said about the burden of 
 
         24   proof, and then you will come to the conclusion that no 
 
         25   conviction can be entered against Nuon Chea. 
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          1   [09.20.39] 
 
          2   Now let me now move to discussing the allegations related to the 
 
          3   treatment of the Cham. 
 
          4   Mr. President, last week the International Co-Prosecutor asked 
 
          5   you to develop the law on genocide, in other words, the 
 
          6   International Co-Prosecutor asked you to create law that does not 
 
          7   even exist today to convict Nuon Chea of crimes in the 1970s. 
 
          8   I find this to be a quite shocking disregard of the principle 
 
          9   that one can only be convicted by the law existing at the time of 
 
         10   the crime, which, of course, is one of the most fundamental 
 
         11   principles in a criminal trial. 
 
         12   Your Honours, there was no genocide, no extermination and no 
 
         13   religious persecution against the Cham people. The CPK did not 
 
         14   attempt to destroy the Cham ethnic group or discriminate against 
 
         15   them on the basis of their religion. Rather, the evidence shows 
 
         16   that Cham were treated just like every other DK citizen. 
 
         17   [09.22.10] 
 
         18   Now, let me give you a little road map. I will first explain the 
 
         19   evidence of an official policy to persecute or exterminate Cham 
 
         20   is nowhere to be found. And in the second part of my brief 
 
         21   presentation this morning, I will discuss the factual evidence 
 
         22   underlying the charges and show that nothing permits a finding 
 
         23   that there was a nationwide or even local systematic persecution 
 
         24   or extermination against Cham people. 
 
         25   The Co-Prosecutors allege that the CPK prohibited the practice of 
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          1   the Cham religion, suppressed the Cham culture, broke up their 
 
          2   communities and had "extermination campaigns" in places where 
 
          3   Chams were most concentrated. And they argue that the CPK did so 
 
          4   with an intention to destroy the long-term survival of the Cham 
 
          5   group and that Nuon Chea took part in this genocidal campaign. 
 
          6   [09.23.29] 
 
          7   However, Mr. President, it's difficult because also the brief of 
 
          8   the Prosecution is not translated. But nevertheless, if you read 
 
          9   their brief, particularly paragraphs 1007 till 1028 and 1099 
 
         10   until 1110, you will see that the Co-Prosecutors provide no 
 
         11   objective evidence to support the allegation that the CPK had a 
 
         12   plan to destroy or persecute the Cham as a group. In fact, their 
 
         13   main basis is opinions of scholars or of their own analysts. 
 
         14   Mr. President, their scholars are either not a witness or not 
 
         15   considered an expert on Cham, and the basis of their opinions is 
 
         16   untested. The opinions of the Co-Prosecutors' former analyst, 
 
         17   Steve Heder, they have even less value. 
 
         18   As rightly pointed by ICTY Chambers, investigators' opinions are 
 
         19   of "no probative value" because they are no more than a 
 
         20   "repetition of the Prosecution's case". 
 
         21   Indeed, the Co-Prosecutors' core case is that CPK intended to 
 
         22   eliminate the Cham because it considered Cham as beyond reform, 
 
         23   yet the only basis they cite in support of this beyond reform 
 
         24   assertion is Steve Heder's opinion. I don't have to explain who 
 
         25   Steve Heder is, Mr. President. We all know this. 
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          1   [09.25.36] 
 
          2   The fact that the Co-Prosecutors need to rely on scholars' 
 
          3   opinions on untested written statements and even also on 
 
          4   misrepresentation of the evidence shows how weak their case 
 
          5   really is. There's no CPK documents, internal or public, that 
 
          6   contained any incitement to discriminate, persecute or destroy 
 
          7   Cham as a group, and nor was there anything calling for the 
 
          8   prohibition of the Islamic religion. 
 
          9   The Democratic Kampuchea Constitution explicitly recognized the 
 
         10   right to worship any, as they call it -- as it calls, 
 
         11   "non-reactionary religion", and Islam, like Buddhism, was not 
 
         12   regarded by the Party as reactionary. 
 
         13   [09.26.42] 
 
         14   Mr. President, for this point, I am, for instance, referring to 
 
         15   E1/51.8. That's the transcript of Duch's testimony on the 3rd of 
 
         16   April 2012. 
 
         17   Prosecution is constantly relying on the evidence of Duch, Mr. 
 
         18   President, but he also in your courtroom, when I was questioning 
 
         19   him, explicitly says there was no policy against the Cham. 
 
         20   The Co-Prosecutors argue that a so-called five-point plan was 
 
         21   announced by a commune cadre in Kaoh Phal village, which 
 
         22   allegedly required Cham to burn the ground, to raise pigs and eat 
 
         23   pork, to stop prayers, to cut their hair and to only marry 
 
         24   non-Cham people. 
 
         25   However, the only source for this is a person named Res Tort, a 
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          1   person who did not testify in Court. There's no other evidence, 
 
          2   particularly no CPK documents, corroborating his claim that there 
 
          3   was such a plan. Moreover, the content of the alleged five-point 
 
          4   plan clearly contradicts the evidence we have which shows that 
 
          5   marriages between Cham individuals were, in fact, authorized by 
 
          6   local authorities throughout the DK regime. In fact, the CPK's 
 
          7   encouragement of Cham people's reproduction shows that there was 
 
          8   no intent to physically destroy the Cham group. 
 
          9   [09.29.02] 
 
         10   Let's now talk about the 1975 Cham rebellions. 
 
         11   The Co-Prosecutors also argue that the 1975 Cham rebellions in 
 
         12   two villages in Krouch Chhmar district were simply a reaction to 
 
         13   previous religious persecution rather than an act of treason, but 
 
         14   their basis is mainly hearsay or even second-hand hearsay 
 
         15   evidence from some local residents who were not the key figures 
 
         16   behind the rebellions. The knowledge of the reasons for this -- 
 
         17   for the rebellions is therefore incomplete. 
 
         18   Those people holding key information, unfortunately, either died 
 
         19   or were not heard in Court due to the Chamber's exclusion, 
 
         20   unfortunate exclusion, of Krouch Chhmar security centre from Case 
 
         21   002/02 and, of course, its refusal to call senior government 
 
         22   officials to testify. 
 
         23   [09.30.19] 
 
         24   For example, Senator Ouk Bunchhoeun, who was at the time deputy 
 
         25   sector secretary in charge of Krouch Chhmar area, mentioned in an 
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          1   interview that there were two organized rebellion movements 
 
          2   involving both Cham and Khmer individuals. And in this interview, 
 
          3   he says that the movements were suppressed and that their members 
 
          4   were arrested for subversion or treason. 
 
          5   Mr. President, I would like to refer you to paragraph 749 and 750 
 
          6   of our brief where we discuss all the further evidence, and this 
 
          7   evidence casts doubt on the assertion that Cham rebellions were 
 
          8   simply unorganized protests against religious persecution. 
 
          9   Of course, Mr. President, it will not come as a surprise that 
 
         10   another person who holds key information about these events and 
 
         11   who the Chamber refused to summon is Prime Minister Hun Sen. 
 
         12   Evidence shows that his troops, Battalion 55 of the sector 
 
         13   military -- his troops suppressed these Cham rebellions with 
 
         14   heavy artillery weapons and naval boats and his direct military 
 
         15   superiors, of course, were Heng Samrin and, ultimately, So Phim. 
 
         16   Then the alleged break-up or the displacement of the Cham. 
 
         17   [09.32.28] 
 
         18   The Co-Prosecutors also argue that the transfer of Cham residents 
 
         19   from the Mekong River area in late 1975 was a direct response to 
 
         20   the Cham rebellions and is evidence, so they say, of CPK's 
 
         21   intention to persecute Cham. However, the East Zone telegram 
 
         22   discussing the transfer -- that is, E3/154, shows that both Khmer 
 
         23   and Cham were transferred. 
 
         24   Of course, the question is: how could this be persecution against 
 
         25   the Cham when they were treated the same as the Khmer. 
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          1   Moreover, no evidence proves that the transfer was in any way 
 
          2   linked to religion or the Cham rebellions. Quite the contrary. 
 
          3   There's evidence showing that this was part of the country's 
 
          4   reconstruction efforts to move people to less populated areas 
 
          5   with more arable land and food. Therefore, the fact that some 
 
          6   Cham may have been displaced does not establish beyond reasonable 
 
          7   doubt that Cham as such were targeted and discriminated against. 
 
          8   On the contrary, they were treated just like anyone else. 
 
          9   [09.34.02] 
 
         10   And in the absence of objective and reliable evidence that the 
 
         11   CPK had a policy to persecute or destroy Cham people, the 
 
         12   Co-Prosecutors resort to misrepresenting evidence to support 
 
         13   their case. In fact, these misrepresentations are too numerous to 
 
         14   be discussed in the limited time that we have today. Let me just 
 
         15   give two examples. 
 
         16   First, the Co-Prosecutors claim that Sales Ahmat, or Van Mat, 
 
         17   said that Ke Pauk identified the Cham as traitors, traitors that 
 
         18   must be smashed, yet what he actually testified was that he only 
 
         19   heard Ke Pauk talking about "purging" the mobile unit forces "who 
 
         20   betrayed the Angkar regardless of their ethnicity, whether Cham 
 
         21   or Khmer". 
 
         22   Second example, the Co-Prosecutors claim that Prak Yut, the 
 
         23   former Kampong Siem district secretary, testified of an order to 
 
         24   purge the Cham but, in fact, that's what she told the 
 
         25   Co-Investigating Judge, International Co-Investigating Judge, 
 

E1/524.101517213



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 15 

                                                          15 
 
          1   before -- before her testimony in Court. 
 
          2   [09.35.45] 
 
          3   However, during her in-Court testimony, which was in closed 
 
          4   session, so no one from the public could have seen it -- during 
 
          5   her in-Court testimony, she said the order from the sector was 
 
          6   not to smash all the Cham, but to "purge bad elements who opposed 
 
          7   the revolution or otherwise caused problems, namely, to take 
 
          8   corresponding measures such as arrest them again -- such as 
 
          9   arrest against them". 
 
         10   And she said, as she called it: "Good people among the Cham, that 
 
         11   is, those not involved in illegal activities, were untouched." 
 
         12   In fact, some of those Chams got married to each other with Prak 
 
         13   Yut's authorization. 
 
         14   [09.36.40] 
 
         15   But the Co-Prosecutors not only misrepresent evidence, but also 
 
         16   ask for speculation. Have a look at paragraph 554. They present a 
 
         17   1975 radio broadcast praising the Chams' freedom to practise 
 
         18   their religion as an example of persecution and extermination 
 
         19   policy. And similarly, they asked you to interpret the sentence, 
 
         20   and I quote "The Cham race was totally exterminated by the 
 
         21   Vietnamese" as proof beyond reasonable doubt of the, and I quote 
 
         22   again, "consciousness of the CPK leaders and their knowledge or 
 
         23   expectation that there would be no more Cham in the country." End 
 
         24   of quote. 
 
         25   It is, Mr. President, extremely inappropriate that the 
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          1   Co-Prosecutors who are, after all, supposed to be officers of the 
 
          2   -- of law searching for the truth, blatantly ignored a 
 
          3   presumption of innocence and their burden to prove beyond 
 
          4   reasonable doubt and their, as I said, responsibility for 
 
          5   ascertaining the truth. I find it very inappropriate. 
 
          6   Mr. President, we do have evidence regarding the CPK's view of 
 
          7   the Cham, but the Co-Prosecutors ignored this evidence just 
 
          8   because the evidence did not fit in what we call the Manichean 
 
          9   narrative because what the evidence shows is that the CPK always 
 
         10   considered Cham the same as Khmer. 
 
         11   In June 1975, the Phnom Penh Radio referred to Cham as "Islamic 
 
         12   brothers who were helping build the country". As my client said 
 
         13   this morning, Mr. President, one of the most important CPK 
 
         14   members was Mat Ly, a Cham Muslim. He had a very high position 
 
         15   within the CPK. 
 
         16   [09.39.15] 
 
         17   And during his 17 April 1976 speech, Pol Pot referred to 
 
         18   Kampuchean people, which included "both ethnic Khmer and other 
 
         19   nationalities living throughout the country". End of quote. 
 
         20   And another example is DK document called -- a DK document called 
 
         21   "Social Class Struggle in Cambodian Society", E3/1233. It states, 
 
         22   and I quote: 
 
         23   "Generally speaking, various ethnic people are in the peasant 
 
         24   class. However, like Khmer, Champa ethnic group and Thai are 
 
         25   divided into many classes according to economic status." End of 
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          1   quote. 
 
          2   Also, this document unequivocally shows that Cham and Khmer were 
 
          3   considered the same. However, instead of relying on the original 
 
          4   document, the Co-Prosecutors in paragraph 1099 of their brief 
 
          5   referred to an unofficial translation of this document in Ben 
 
          6   Kiernan's book, which, due to translation errors, conveys a 
 
          7   completely opposite message. 
 
          8   [09.40.34] 
 
          9   Now, of course, this is another unacceptable dishonest 
 
         10   misrepresentation of the evidence. 
 
         11   And finally, the Co-Prosecutors have failed to present even one 
 
         12   piece of reliable evidence to show that Nuon Chea held any 
 
         13   negative views towards Cham or Islamic religion, yet the 
 
         14   Co-Prosecutors seek a conviction of Nuon Chea for genocide and 
 
         15   religious persecution against Cham. 
 
         16   Now, of course, such convictions are impossible without 
 
         17   establishing genocidal and persecutory intent, and to fill in the 
 
         18   huge evidentiary gap, the Co-Prosecutors again resort to 
 
         19   misrepresenting evidence, claiming, for instance, that Ban Seak 
 
         20   testified that Nuon Chea ordered the killing of Cham. 
 
         21   However, if you check his evidence, you will see that he never 
 
         22   said so. What Ban Seak said was that he did not know -- he did 
 
         23   not know -- about orders regarding Cham but in general, during 
 
         24   the regime, Pol Pot was not the only one who issued orders. 
 
         25   That's what he said. 
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          1   Nuon Chea, who was in charge of Party training, might also have 
 
          2   issued orders, he said. And he -- and Ban Seak said he heard from 
 
          3   others that Nuon Chea mentioned the smashing of KGB and CIA 
 
          4   agents during training. But Ban Seak never said that Nuon Chea 
 
          5   mentioned hearing that he -- that he heard about orders to kill 
 
          6   Cham. He never heard Nuon Chea say this. 
 
          7   [09.42.40] 
 
          8   It is therefore shocking that the Co-Prosecutors dare to 
 
          9   misrepresent the evidence in this way. 
 
         10   Mr. President, this concludes the first part of my presentation 
 
         11   in relation to the Cham. Let me now explain how the crime base 
 
         12   evidence does also not support the Co-Prosecutors' argument that 
 
         13   the existence of a policy can be deduced from the alleged 
 
         14   systematic pattern of crimes. 
 
         15   Now, the Co-Prosecutors allege that religious persecution against 
 
         16   Cham is evidenced by the suppression of Cham culture, which 
 
         17   including -- which included the clothing requirements, that women 
 
         18   had to cut their hair, that mosques were closed or that people 
 
         19   had to eat pork. Again, first we have to say that there is no 
 
         20   evidence that such measures were pursuant to any official order 
 
         21   of policy or policy. And secondly, these measures had nothing to 
 
         22   do with religion. Instead, they either related to the CPK's 
 
         23   ideology such as equality, revolution and also gender equality, 
 
         24   or had to do with practical necessities. 
 
         25   [09.44.12] 
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          1   For instance, women cutting their hair short like men was related 
 
          2   to the idea of equality, gender equality, because Khmer women, as 
 
          3   you can see in all the footage, did the same. 
 
          4   Similarly, mosques were not torn down or transformed into other 
 
          5   use because of religion. Rather, it was due to the acute shortage 
 
          6   of construction material needed for rebuilding the country. 
 
          7   Various non-religious constructions were subjected to the same 
 
          8   measures, either dismantled for its material or transformed into 
 
          9   hospital -- hospitals or warehouses. 
 
         10   Regarding pork, the shortage of food made it impossible to always 
 
         11   guarantee every dietary need. Pork was often the only protein 
 
         12   available. However, providing pork to people was not a way to 
 
         13   persecute Cham. The evidence simply shows that most Cham could 
 
         14   choose other protein such as beef or fish or, when such was not 
 
         15   available, choose to eat rice with salt instead of consuming 
 
         16   pork. 
 
         17   [09.45.32] 
 
         18   Moreover, none of these measures targeted the Cham. Quite on the 
 
         19   opposite, population of any origins was equally subjected to them 
 
         20   in areas where such measures were in place. 
 
         21   Mr. President, we do not wish to undermine the suffering which 
 
         22   not being able to exercise certain aspects of one's religion may 
 
         23   have caused. However, international law recognizes that at times 
 
         24   of war or emergency, certain restrictions affecting the 
 
         25   manifestation of one's religion can be imposed. 
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          1   The Co-Prosecutors rely extensively on statements, which simply 
 
          2   state that "all Cham people were killed", most Cham people 
 
          3   disappeared and so on. But this is, of course, insufficient to 
 
          4   establish any alleged killing or disappearance beyond reasonable 
 
          5   doubt. 
 
          6   [09.46.39] 
 
          7   Moreover, it doesn't explain why the people allegedly disappeared 
 
          8   or died and it does not explain whether the very reason for their 
 
          9   disappearance or alleged killing was that the victims were Cham. 
 
         10   The alleged separation of Cham from Khmer detainees at Trea 
 
         11   village is based on evidence of two witnesses who both had 
 
         12   serious credibility issues. And one of them even admitted that 
 
         13   she lied about certain things in order to bring what she believes 
 
         14   is justice to her community. She actually admits that she was 
 
         15   "lying for justice". 
 
         16   Contrary to their evidence, two other witnesses testified that 
 
         17   the order was to "purge" rebels who betrayed regardless of 
 
         18   whether they were Cham or Khmer. 
 
         19   The Co-Prosecutors also argue that "in order to thoroughly carry 
 
         20   out CPK's extermination policy" Kampong Siem district cadre You 
 
         21   Vann had to draw and verify lists to make sure that all Cham were 
 
         22   identified. That was in paragraph 1027 of their brief. 
 
         23   But again, Mr. President, the Co-Prosecutors misrepresent the 
 
         24   evidence. You Vann did not testify of an order to draw and verify 
 
         25   lists to identify all the Cham. Rather, what she said was that 
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          1   sector secretary Ta An ordered her to verify the lists to make 
 
          2   sure that they were accurate about who were "good" and who were 
 
          3   "bad" elements. She also testified that not all those on the list 
 
          4   "disappeared". 
 
          5   [09.48.46] 
 
          6   As we have, I believe, extensively demonstrated in our brief, 
 
          7   where individuals who happened to be Cham were arrested, 
 
          8   interrogated or detained, it was a result of, in itself, 
 
          9   legitimate security measures. It had to do with their individual 
 
         10   actions, not with their religion or ethnicity. 
 
         11   And a mutually corroborating evidence of Prak Yut, You Vann, Ban 
 
         12   Seak and Sales Ahmat shows that security measures were only 
 
         13   directed towards people suspected of crimes regardless of their 
 
         14   religious or ethnic identity. 
 
         15   Mr. President, I conclude there was no CPK policy of political or 
 
         16   religious persecution. There was no campaign of genocide or 
 
         17   extermination. Any measures which may have adversely impacted 
 
         18   Cham people were measures which had been applied to all citizens 
 
         19   irrespective of race, political views or religion. 
 
         20   [09.50.01] 
 
         21   Rather than being discriminated against, Cham were, in fact, 
 
         22   treated just like every other DK citizen. 
 
         23   And the same applies to the treatment of Vietnamese people, which 
 
         24   I will now address, Mr. President. 
 
         25   Also, in respect of Vietnamese people, the Co-Prosecutors argue 
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          1   that a genocide, extermination and racial persecution was 
 
          2   committed against the Vietnamese. However, this was never the 
 
          3   case. 
 
          4   In this session of this morning, my colleague and I -- my 
 
          5   colleague, Liv Sovanna, and I will explain why the 
 
          6   Co-Prosecutors' case is based on, again, nothing but speculation, 
 
          7   exaggeration and misrepresentation of the evidence. 
 
          8   The truth is simple. There was no direct or indirect plan of the 
 
          9   CPK to commit crimes against Vietnamese civilians as a mere 
 
         10   result of their race, ethnicity or nationality. 
 
         11   There is, really, no single piece of credible evidence where Nuon 
 
         12   Chea is calling for the destruction, extermination or persecution 
 
         13   of Vietnamese nationals. There is simply no official CPK document 
 
         14   calling for the extermination of Vietnamese civilians. Show me 
 
         15   one, Mr. Prosecutor. There is none. 
 
         16   [09.52.10] 
 
         17   Any references to Vietnamese enemies, of course, relate to 
 
         18   military enemies, not civilians, as I will explain in a few 
 
         19   minutes. 
 
         20   Mr. President, the presentation of our arguments in respect of 
 
         21   the Vietnamese will be divided in two sessions. I will first be 
 
         22   discussing official CPK documents, evidence from various cadres 
 
         23   as well as the specific involvement of Nuon Chea, which all show 
 
         24   that it was never -- that there was never a genocidal policy 
 
         25   against Vietnamese. 
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          1   As indicated this morning, my colleague, Liv Sovanna, will then 
 
          2   discuss the allegations of deportation, and he will also 
 
          3   demonstrate that the pattern of events in reality does 
 
          4   demonstrate -- does not demonstrate the existence of a systematic 
 
          5   and consistent pattern of crimes towards the Vietnamese. 
 
          6   [09.53.19] 
 
          7   It seems, of course, very obvious, but as a preliminary note, I 
 
          8   still have to remind everyone, even after nine and a half years, 
 
          9   of the importance of the historical context in which the alleged 
 
         10   crimes against Vietnamese took place. 
 
         11   There is one essential fact that we must keep in mind at all 
 
         12   times. There was an international armed conflict between 
 
         13   Democratic Kampuchea and the Socialist Republic of Vietnam. For 
 
         14   two hours last Friday, I have been discussing Vietnamese 
 
         15   aggression. 
 
         16   There were, indeed, enemies here, but the enemies here were 
 
         17   troops acting on behalf of the opposing side in the war, Vietnam. 
 
         18   And, of course, those included Vietnamese soldiers. They also 
 
         19   included individuals who acted as proxy of the Vietnamese 
 
         20   government or collaborators and who undertook actions threatening 
 
         21   the national security of Democratic Kampuchea. 
 
         22   Mr. President, international humanitarian law recognizes that 
 
         23   individuals who act as spies, undertake acts of sabotage or 
 
         24   otherwise threaten a state's national security on behalf of a 
 
         25   military opponent are not considered civilians. They are 
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          1   considered as de facto members of the opposite faction and, in 
 
          2   legal terms, they are "taking an active part in hostilities" and 
 
          3   as such, of course, they become legitimate military targets. 
 
          4   [09.55.30] 
 
          5   And why is this important? It's important because Nuon Chea's 
 
          6   accused of having committed crimes against innocent civilians in 
 
          7   an attempt to destroy them on the basis of their race. However, 
 
          8   as I will explain, the evidence on which the Co-Prosecutors rely 
 
          9   relates entirely, almost entirely, to Vietnamese soldiers and 
 
         10   individuals participating in hostilities. Entirely. They were not 
 
         11   innocent civilians "innocent civilians". They were military 
 
         12   opponents. And they were not victims of genocide. 
 
         13   The Co-Prosecutors argue that - quote: "Numerous witnesses and 
 
         14   other sources confirm that there was a broader CPK policy to have 
 
         15   only one race or nationality, the Khmer, and to eliminate and no 
 
         16   longer recognize the country's ethnic minorities." End of quote 
 
         17   [09.56.36] 
 
         18   However, it comes as no surprise that they offer no credible 
 
         19   evidence to support this allegation. Rather than acting 
 
         20   objectively as ministers of justice or ascertaining the truth, 
 
         21   the Co-Prosecutors again misrepresent evidence, take citations 
 
         22   out of their context and rely largely on out of Court statements. 
 
         23   And also here, Mr. President, they rely heavily on alleged 
 
         24   experts and publications which contain second-hand hearsay and 
 
         25   have not been tested by the Defence. 
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          1   And the reality, Your Honours, is that -- is that not only is 
 
          2   there no direct evidence of a CPK policy to destroy or persecute 
 
          3   Vietnamese nationals. To the contrary; there is objectively 
 
          4   reliable evidence that the CPK never intended to do so and that 
 
          5   there was always a clear distinction between Vietnamese soldiers 
 
          6   and Vietnamese civilians. 
 
          7   First of all, there is nothing in the official CPK documents, in 
 
          8   official CPK policy calling for the destruction, extermination or 
 
          9   persecution of the Vietnamese people. 
 
         10   [09.58.11] 
 
         11   Mr. President, I ask you to have a close look at the 1976 CPK's 
 
         12   four-year plan. I ask you to scrutinize all "Revolutionary 
 
         13   Flags", the "Revolutionary Youth", the "Black Paper", any 
 
         14   official CPK statement available on the case file. Please read 
 
         15   carefully the statements made by Nuon Chea. You will not find one 
 
         16   single reference to any question of race or purity or ethnicity. 
 
         17   You will not find any call for extermination. In fact, you will 
 
         18   not even find in any of these CPK documents a single statement 
 
         19   referring to the Vietnamese people in negative terms or any call 
 
         20   for hatred. 
 
         21   What the Co-Prosecutors are asking Your Honours to do is to 
 
         22   conclude that every reference to "enemies" in the CPK 
 
         23   publications refers to the Vietnamese people. Of course, that is 
 
         24   absurd speculation, as my colleague, Liv Sovanna, explained to 
 
         25   you last week. 
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          1   [09.59.42] 
 
          2   How can any use of the term "enemy" be a specific reference to 
 
          3   the Vietnamese people when the same term allegedly refers to 
 
          4   about 31 categories of enemies? How can the requisite legal 
 
          5   standard for genocide, namely that a group be specifically 
 
          6   identified and targeted, be met by the use of such generic term? 
 
          7   The Co-Prosecutors argue that, and I quote, "The CPK actively 
 
          8   sought to incite animosity against ethnic Vietnamese." And their 
 
          9   case is based on the assumption that any reference to the word 
 
         10   "Yuon" amounts to an incitement to genocide. 
 
         11   Mr. President, as you know, this is -- this is ridiculous, as any 
 
         12   Cambodian in this courtroom or outside this courtroom will tell 
 
         13   you. Yes, CPK publications do use the term "Yuon". However, when 
 
         14   looked at as a whole, and objectively, the CPK clearly 
 
         15   distinguish between members of the Vietnamese military or its 
 
         16   political and military leaders, people fighting the war on behalf 
 
         17   of Vietnam by spying or sabotaging on the one hand and Vietnamese 
 
         18   civilians on the other hand. What Co-Prosecutors are attempting 
 
         19   to do is to argue that any reference to Vietnamese soldiers 
 
         20   equals a reference to Vietnamese people, but it is crystal clear 
 
         21   that all the documents and statements it refers to talk about 
 
         22   Vietnamese soldiers, Vietnamese military. 
 
         23   [10.01.54] 
 
         24   For instance, E3/746, the July 1978 "Revolutionary Flag" on which 
 
         25   the Co-Prosecutors heavily rely, that document refers to the 
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          1   "Yuon enemy" which "swallowed" Cambodia and talks about defeating 
 
          2   the "Yuon", which is, of course, a clear military term. And this 
 
          3   would have been clear to the Co-Prosecutors had they not quoted 
 
          4   the documents so selectively. 
 
          5   Once one sets aside the Manichean narrative and really looks at 
 
          6   the context as well -- as well as the actual wording of the CPK 
 
          7   documents, only one conclusion can be reached. The word "Yuon" 
 
          8   does not refer to ordinary Vietnamese civilians. How could a 
 
          9   reference to the territory-swallowing "Yuon" be found beyond 
 
         10   reasonable doubt to refer to Vietnamese civilians? 
 
         11   [10.03.12] 
 
         12   Mr. President, I'm asking you, was it the Vietnamese government, 
 
         13   the Vietnamese Communist Party through its soldiers who were 
 
         14   coming on to DK's territory with the intent to invade it, 
 
         15   brutally encroach it, or was it Vietnamese civilians? 
 
         16   What cannot be repeated enough is that the context is very key 
 
         17   here. Vietnam and Democratic Kampuchea were at war. And referring 
 
         18   to a war opponent in official publications at times even using 
 
         19   what could be perceived as inflammatory language is not unusual. 
 
         20   Quite the contrary. The use of inflammatory language towards a 
 
         21   military opponent is standard practice during war. It does not at 
 
         22   all demonstrate a genocidal intent as recognized by, for 
 
         23   instance, the ICTY. 
 
         24   And in addition to this, several witnesses also explained that 
 
         25   only Vietnamese soldiers were considered "enemies". For instance, 
 

E1/524.101517226



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 28 

                                                          28 
 
          1   Meas Voeun, the deputy commander of the West Zone Division 1, 
 
          2   testified that Vietnamese refugees were not considered enemies 
 
          3   and that only people with whom there was actual fighting were 
 
          4   considered enemies. 
 
          5   And also, Prum Sarat, commander of Company 2 in Division 164, 
 
          6   Regiment 140, confirmed that only Vietnamese soldiers were 
 
          7   considered enemies. And also several DK cadres more generally 
 
          8   testified that there was never an official CPK policy to destroy 
 
          9   Vietnamese people. 
 
         10   [10.05.14] 
 
         11   Five more minutes, Mr. President, and I will finish for the 
 
         12   break. 
 
         13   The Co-Prosecutors quote Meas Voeun's testimony that, and I 
 
         14   quote, "Vietnamese who did not return to their country had to be 
 
         15   smashed." They quote this multiple times. 
 
         16   Once again, also here, they misrepresent evidence by failing to 
 
         17   provide the full picture. 
 
         18   While Meas Voeun did say so during the first day of his 
 
         19   testimony, on the second day, he unequivocally testified that 
 
         20   there was never a genocidal plan against Vietnamese people or any 
 
         21   instruction to kill them. Here is what he said: 
 
         22   "There was no document or any instruction to -- in relation to 
 
         23   the smashing of the internal 'Yuon' at all." End of quote. 
 
         24   And he was very clear that the policy was, and I quote him again: 
 
         25   "To counter the attempts to invade Cambodia by the external 
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          1   'Yuon'." End of quote. 
 
          2   [10.06.26] 
 
          3   And of course, other military combatants, authorities and 
 
          4   civilian cadres confirmed this evidence. For instance, Prum 
 
          5   Sarat, the commander of Company 2 in Division 164, testified that 
 
          6   there was no genocidal policy. And similarly, Sao Sarun, a member 
 
          7   of the autonomous Sector 105 committee who regularly attended 
 
          8   meetings in Phnom Penh and allegedly reported to and received 
 
          9   instructions from Pol Pot, Nuon Chea, Khieu Samphan and Son Sen, 
 
         10   testified that there was never a policy to exterminate Vietnamese 
 
         11   civilians. 
 
         12   And last but not least, Mr. President, also Duch, in this 
 
         13   courtroom, confirmed the absence of a genocidal policy. 
 
         14   Maybe this is a good moment to break, Mr. President. 
 
         15   (Short pause) 
 
         16   [10.08.01] 
 
         17   MR. KOPPE: 
 
         18   I can go for another five or seven minutes, then I finish the 
 
         19   subject. Maybe that's a better idea, isn't it? Yes. 
 
         20   The last subject is the question of genocidal intent for Nuon 
 
         21   Chea. 
 
         22   Mr. President, the Co-Prosecutors argue that Nuon Chea used 
 
         23   inflammatory language designed to provoke hatred towards the 
 
         24   Vietnamese. Again I urge you to actually review the documents 
 
         25   quoted in the Co-Prosecutors' brief. I urge you to read not only 
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          1   the quoted excerpts, but the whole document. But then you will 
 
          2   immediately see that all references relate to Vietnamese soldiers 
 
          3   in the general sense, including people acting as proxies of 
 
          4   Vietnam. 
 
          5   You will see that there's absolutely no single piece of evidence 
 
          6   related to Nuon Chea personally and specifically where he 
 
          7   intended to -- intending to destroy, exterminate or persecute 
 
          8   members of the Vietnamese group. 
 
          9   [10.09.14] 
 
         10   The Co-Prosecutors also argue that Nuon Chea was "directly linked 
 
         11   to arrests and killings of Vietnamese people, including women and 
 
         12   children". End of quote. 
 
         13   First, there is no evidence that Nuon Chea actually ever received 
 
         14   these reports -- these reports that the prosecutor speaks about. 
 
         15   Secondly, such allegation is based on unspecific evidence, which 
 
         16   does not indicate the reasons for the arrests. This does not, 
 
         17   therefore, exclude the possibility that the individuals concerned 
 
         18   were soldiers or people taking an active part in hostilities. 
 
         19   Finally, there's nothing to conclude that Nuon Chea gave 
 
         20   instructions to kill them. This was, of course, far from evidence 
 
         21   of a genocidal intent beyond reasonable doubt. 
 
         22   Once again, Mr. President, the Co-Prosecutors are asking you to 
 
         23   draw conclusions of guilt on the basis of speculation. This is 
 
         24   not the role of a Court of law. Your duty is to only reach a 
 
         25   conclusion if you are satisfied that there is not an ounce of 
 

E1/524.101517229



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 31 

                                                          31 
 
          1   doubt as to whether Nuon Chea, in fact, held a genocidal intent. 
 
          2   There's no single piece of credible evidence where Nuon Chea 
 
          3   called for hatred or destruction of Vietnamese people. On the 
 
          4   contrary, the CPK publications to which he allegedly contributed 
 
          5   were, in fact, talking about Vietnamese people in positive terms 
 
          6   in 1978. In 1978. 
 
          7   [10.10.59] 
 
          8   Indeed, then, at the height of what was supposed to be the CPK's 
 
          9   genocidal campaign, the CPK, in fact, called for friendship, 
 
         10   peace and forgiveness in relation to the Vietnamese people. 
 
         11   In March -- in July 1978, the CPK talked about a possible 
 
         12   "wonderful friendship" with Vietnam. 
 
         13   I will slow down. 
 
         14   And the September 1978 "Revolutionary Flag" states that Cambodia, 
 
         15   and I quote, "Holds out its hand in peace to Vietnamese people." 
 
         16   [10.11.46] 
 
         17   September 1978, Cambodia "holds out its hands in peace to 
 
         18   Vietnamese people". 
 
         19   Mr. President, I'm asking you, would you imagine Adolf Hitler 
 
         20   using such terms when referring to Jews or would Radio des Milles 
 
         21   Collines, the Rwandan Hutus government official radio talk about 
 
         22   "a wonderful friendship" with the Tutsis in 1994? The answer is, 
 
         23   obviously, no. 
 
         24   Referring to the Vietnamese people as opposed to the military 
 
         25   "Yuon" and calling for friendship unequivocally prevents any 
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          1   finding beyond reasonable doubt that there was a plan to destroy 
 
          2   or even persecute Vietnamese people as a result of their race. 
 
          3   Mr. President, my last words on this subject. In conclusion, what 
 
          4   the Co-Prosecutors ask you to do is to find that there was a CPK 
 
          5   genocidal policy towards Vietnamese on the basis of sparse, 
 
          6   vague, unclear and hearsay evidence. What they do is they ask you 
 
          7   to put together bits and pieces taken out of context in a 
 
          8   desperate effort to reach a conviction, and then they ask you to 
 
          9   ignore the obvious, and the obvious is that there is nothing that 
 
         10   indicates any intention to destroy the Vietnamese race. 
 
         11   There is a clear distinction -- I've said it again and again -- 
 
         12   between the military enemy, the country of Vietnam and its 
 
         13   representatives on the one hand and the Vietnamese people with 
 
         14   whom the CPK wanted to hold hands in peace in 1978 on the other. 
 
         15   [10.13.49] 
 
         16   Therefore, Nuon Chea cannot be convicted for genocide, 
 
         17   extermination, racial persecution or for any other crime towards 
 
         18   Vietnamese people. 
 
         19   Further, Mr. President, you will see that when examining the case 
 
         20   file as a whole, there is no specific and reliable evidence that 
 
         21   Vietnamese were specifically and systematically targeted. And 
 
         22   that will be discussed after the break by my national colleague, 
 
         23   Liv Sovanna. 
 
         24   Thank you, Mr. President. 
 
         25   MR. PRESIDENT: 
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          1   Thank you, counsel. 
 
          2   It is now convenient time for a short break. We'll take a break 
 
          3   now and resume at 10.30. 
 
          4   The Court is now in recess. 
 
          5   (Court recesses from 1014H to 1031H) 
 
          6   MR. PRESIDENT: 
 
          7   Please be seated. 
 
          8   The Court is now back in session and the Chamber gives the floor 
 
          9   to the defence team for Mr. Nuon Chea to resume the presentation. 
 
         10   And the defence team for Mr. Nuon Chea will have time until 11.45 
 
         11   to add up the time lost on last Friday. 
 
         12   MR. LIV SOVANNA: 
 
         13   Thank you, Mr. President. 
 
         14   Good morning, Your Honours, parties, ladies and gentlemen <in and 
 
         15   around the courtroom>. My name is Liv Sovanna. I am the National 
 
         16   Co-Lawyer for Mr. Nuon Chea, and I will now present the treatment 
 
         17   of the Vietnamese. 
 
         18   [10.32.52] 
 
         19   To show that there was an official genocidal policy based on 
 
         20   events on the ground, the Co-Prosecutors must show that 
 
         21   Vietnamese people were systematically targeted and killed. They 
 
         22   must show that they were targeted as a result of being 
 
         23   Vietnamese. This must be the only reasonable conclusion on the 
 
         24   basis of the evidence as a whole. However, this is not the case. 
 
         25   First, I will address the allegations of deportation. 
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          1   The Co-Prosecutors argue that the deportation of Vietnamese was 
 
          2   the first step in the CPK's plan to eliminate ethnic Vietnamese 
 
          3   from Cambodia. However, this is not supported by the evidence. I 
 
          4   urge Your Honours to scrutinize the evidence cited by the 
 
          5   Co-Prosecutors. You will notice one thing. It does not support 
 
          6   what it claims to establish. 
 
          7   [10.34.05] 
 
          8   On the contrary, first, there is evidence that official 
 
          9   instructions were given not to harm the Vietnamese. Second, 
 
         10   evidence shows that the return to Vietnam was voluntary. 
 
         11   People, therefore, were not forcibly displaced. The DK and 
 
         12   Vietnamese authorities collaborated in order to ensure a smooth 
 
         13   transfer. 
 
         14   In addition, the Co-Prosecutors simply failed to address two key 
 
         15   constitutive elements of the crime of deportation. First, that 
 
         16   the alleged victims were lawfully present on DK territory. 
 
         17   Second, that there was no legitimate justification for the 
 
         18   displacement. 
 
         19   It is normal that they chose to ignore this. There is nothing on 
 
         20   the case file which would establish either element beyond 
 
         21   reasonable doubt. As a result, no conviction can be entered. 
 
         22   Now, I will briefly discuss the facts related to the targeting of 
 
         23   Vietnamese. 
 
         24   I first address the demographics data. 
 
         25   Everyone has heard that "nearly all Vietnamese who were living in 
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          1   Cambodia in April 1975 had died by January 1979". This is pure 
 
          2   unfounded speculation. It does not constitute proof of any 
 
          3   genocide or extermination. 
 
          4   Why? Because it is factually impossible to establish. 
 
          5   [10.36.06] 
 
          6   Mr. President, there is actually no evidence of the Vietnamese 
 
          7   population before or after the DK. The <> population <census> 
 
          8   took place in 1962. The only <census> after 1979 was 36 years 
 
          9   later, that is, in 1998 -- 1998. 
 
         10   The statement that all Vietnamese had died by January 1979 is 
 
         11   nothing but another example of the Manichean narrative. It has no 
 
         12   probative value. 
 
         13   Second, the Co-Prosecutors spent considerable time claiming that 
 
         14   Vietnamese individuals were identified and kept lists of and then 
 
         15   subsequently executed. However, the Co-Prosecutors failed to 
 
         16   establish that list would only be made for Vietnamese nationals. 
 
         17   They also failed to establish that the preparation of such lists 
 
         18   was done pursuant to an official policy. 
 
         19   [10.37.42] 
 
         20   Finally, they failed to link those lists and the killing or 
 
         21   persecution of Vietnamese. 
 
         22   Mr. President, Your Honours, once again, we ask you to carefully 
 
         23   scrutinize the evidence presented by the Co-Prosecutors. When you 
 
         24   do so, you will notice that none of it actually establishes a 
 
         25   link between the nationality of the individuals and their alleged 
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          1   persecution or killing. 
 
          2   The mere statement that a person was "taken away" does not 
 
          3   constitute proof beyond reasonable doubt of his or her arrest, 
 
          4   death or persecution. 
 
          5   The mere fact that a person who happens to be Vietnamese was 
 
          6   arrested or killed is not proof beyond reasonable doubt that this 
 
          7   person was arrested or killed as a result of his or her 
 
          8   nationality. 
 
          9   The mere fact that crimes may have been committed against 
 
         10   Vietnamese does not establish that they were done pursuant to an 
 
         11   official order or policy. What is needed is proof beyond 
 
         12   reasonable doubt. It does not exist here. 
 
         13   Nevertheless, Your Honours, the Co-Prosecutors are asking you to 
 
         14   reach a finding of guilt in the absence of actual evidence. 
 
         15   [10.39.56] 
 
         16   Finally, since there was no official CPK genocidal policy against 
 
         17   the Vietnamese and only a few crimes against Vietnamese can 
 
         18   actually be established beyond reasonable doubt, if any, none -- 
 
         19   one reasonable conclusion from all the evidence is that when 
 
         20   crimes were committed, they were committed by individuals who 
 
         21   acted autonomously and not under official orders from the CPK. 
 
         22   Also, even if crimes were committed, there is also no evidence 
 
         23   that such crimes were reported to Nuon Chea or that he otherwise 
 
         24   would know about them or encourage them. He, therefore, cannot be 
 
         25   held liable for them. 
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          1   Mr. President, the Co-Prosecutors have failed to establish beyond 
 
          2   reasonable doubt that the CPK followed a policy to exterminate or 
 
          3   persecuted Vietnamese people. They failed to show that there was 
 
          4   a systematic targeting of Vietnamese civilians throughout DK. No 
 
          5   conviction can be entered against Nuon Chea. 
 
          6   [10.41.37] 
 
          7   This concludes our presentation regarding the treatment of 
 
          8   Vietnamese. I will now move on and present our case regarding the 
 
          9   treatment of Buddhists. 
 
         10   Mr. President, Your Honours, I will now discuss the alleged 
 
         11   persecution of Buddhists. 
 
         12   The Co-Prosecutors argue that the CPK had a policy aiming to 
 
         13   persecute Buddhists as part of their policy to kill and persecute 
 
         14   enemies. According to them, the CPK wanted to destroy the 
 
         15   Buddhist religion. 
 
         16   Mr. President, not only does this defy all logic since the CPK 
 
         17   members were Buddhists themselves, but the evidence does not 
 
         18   support this, either. Buddhists were not seen as enemies. There 
 
         19   was no such thing as a prohibition of religion or an official 
 
         20   policy to destroy Buddhism. Buddhists were not discriminated 
 
         21   against or otherwise persecuted because of their faith. 
 
         22   In this session, Mr. President, I will describe why the evidence 
 
         23   does not support the Co-Prosecutors' case. I will first explain 
 
         24   that there was no policy prohibiting religion or aiming to 
 
         25   persecute Buddhists. 
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          1   [10.43.40] 
 
          2   Second, I will show that the patterns of events that occurred 
 
          3   does not show that Buddhists were persecuted. 
 
          4   The Co-Prosecutors argue that the CPK had a national policy to 
 
          5   annihilate Buddhism as an institution or practice. However, the 
 
          6   evidence does not support this claim. 
 
          7   First, there was never a prohibition of religion under DK. 
 
          8   Second, there was never any call for hatred or discrimination in 
 
          9   the CPK's official statements or publications. 
 
         10   Number one, the prohibition of religion: 
 
         11   Under the DK Constitution, people could worship any religion that 
 
         12   was not considered reactionary. To try to get around this, the 
 
         13   Co-Prosecutors claim that "all religions were deemed to be 
 
         14   reactionary and were to be eliminated". However, it is not 
 
         15   supported by any concrete evidence. 
 
         16   On the contrary, Nuon Chea confirms that the CPK logically did 
 
         17   not consider Buddhism reactionary. Duch also said the same in 
 
         18   Court. 
 
         19   [10.45.40] 
 
         20   Similarly, Pech Chim, the former Tram Kak district secretary, 
 
         21   testified that people could practise their religion freely. 
 
         22   Venerable Em Phoeung testified that he participated in a number 
 
         23   of religious rituals. 
 
         24   The Co-Prosecutors attempt to suggest that the CPK's commitment 
 
         25   to equality amounts to hatred of religion. As we will discuss 
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          1   further later today, Communism is fundamentally opposed to 
 
          2   inherent inequality. This includes inequality based on place of 
 
          3   birth or religion. However, there is a huge logical gap between 
 
          4   believing in equality and wanting to persecute religious 
 
          5   believers. The Co-Prosecutors have completely failed to establish 
 
          6   the link between the two. 
 
          7   Number two, no call for hatred or discrimination by CPK's 
 
          8   publications. 
 
          9   The Co-Prosecutors claim that the CPK referred to Buddhist monks 
 
         10   as leeches and parasites. Again, however, this is not supported 
 
         11   by the evidence. 
 
         12   Amongst the hundreds of official CPK publications on the case 
 
         13   file, the Co-Prosecutors could not point to even one document 
 
         14   where such hateful language was used. In fact, none of the 
 
         15   Revolutionary Flags or other CPK official documents contains 
 
         16   discriminating statements against Buddhists. 
 
         17   Why? Because there was no hate towards Buddhism. 
 
         18   [10.48.25] 
 
         19   The Co-Prosecutors' attempt to cover up this absence of evidence 
 
         20   by claiming that "the regime tried to avoid publicly 
 
         21   acknowledging its policy of destruction". 
 
         22   Mr. President, what the Co-Prosecutors are, in fact, doing is 
 
         23   asking you to convict Nuon Chea without actual evidence. You, Mr. 
 
         24   President, should not do this. 
 
         25   The reality is that Buddhists were considered just like everyone 
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          1   else. For example, in June 1975, the Phnom Penh Radio referred to 
 
          2   Buddhists as "brothers". 
 
          3   To take another example, a DK notebook on the division of class 
 
          4   status and social struggle in Cambodian society, E3/1233, this 
 
          5   document does not contain any derogatory or hateful references 
 
          6   when it comes to Buddhists. Instead, it describes Buddhist monks 
 
          7   as being part of a particular class that is dependent on others 
 
          8   from all classes. 
 
          9   It also describes them as "nationalistic and loving democracy", 
 
         10   which are considered "good points". 
 
         11   There are no references to Buddhists as "parasites, blood-sucking 
 
         12   tapeworms or leeches". Moreover, as this document shows and as 
 
         13   confirmed by Duch, monks were considered to be of a "good 
 
         14   background". They were closely associated with the peasant class, 
 
         15   which are the "gods" of any Marxist-Leninist revolution, as we 
 
         16   will discuss further later today. 
 
         17   [10.51.07] 
 
         18   Finally, Mr. President, since the Co-Prosecutors did not have any 
 
         19   objective evidence that the CPK had a policy to persecute 
 
         20   Buddhists, what they do is to misrepresent evidence or use 
 
         21   hearsay or out of Court evidence, which is of limited 
 
         22   reliability. 
 
         23   First, the Co-Prosecutors argue that, at an alleged meeting from 
 
         24   20th to 25th May <1975>, Sao Sarun saw Nuon Chea and Pol Pot 
 
         25   "conveying the plan to close all pagodas and disrobe all monks". 
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          1   However, Sao Sarun's actual in-court testimony does not say this 
 
          2   at all. He actually talked only about markets closing. He did not 
 
          3   say anything about monks or Buddhists. He also did not say 
 
          4   anything about pagodas. 
 
          5   Second, the Co-Prosecutors refer to an interview given by Heng 
 
          6   Samrin 26 years ago. According to it, Nuon Chea and Pol Pot 
 
          7   instructed high-ranking CPK cadres that monks were a "special 
 
          8   class" that has to be "wiped out". 
 
          9   [10.53. 13] 
 
         10   However, as you know, Mr. President, this Chamber has 
 
         11   consistently refused to call Heng Samrin to testify. Without his 
 
         12   in-court testimony, his past interview can only be of limited 
 
         13   relevance, especially because no other witness gives 
 
         14   corroborating evidence. 
 
         15   In any case, as an out of court interview, it cannot be the only 
 
         16   foundation for a finding beyond reasonable doubt. 
 
         17   In fact, Nuon Chea has explained that he has nothing against 
 
         18   Buddhism. Indeed, he is himself a Buddhist. He told Thet Sambath 
 
         19   that the CPK "did not look down on religion or pagodas". He 
 
         20   described the CPK's position on religion in the following terms: 
 
         21   "If we pray for a candle, how will it come? We have to make it by 
 
         22   ourselves. If we have no water, we must make a dam. So 
 
         23   communists, educated people, to believe in people power." 
 
         24   [10.55.10] 
 
         25   There is nothing hateful or discriminatory in this statement. 
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          1   Overall, the evidence does not support the existence of a policy 
 
          2   aiming to persecute Buddhists. Similarly, even when we looked at 
 
          3   the evidence, as a whole, it is impossible to find that a policy 
 
          4   to persecute Buddhists exists, as I will now explain. 
 
          5   The Co-Prosecutors say that there was a "consistent pattern of DK 
 
          6   authorities applying a policy of persecuting those who practiced 
 
          7   Buddhism throughout the country." They talked about forced 
 
          8   disrobing of monks, the destruction of statues and pagodas, and 
 
          9   the fact that people could not publicly practice their religion. 
 
         10   I will address each, in turn, below. 
 
         11   [10.56.46] 
 
         12   To support its position, the Co-Prosecutors attached a 49-page 
 
         13   annex to its brief, which contains quotes of transcripts and 
 
         14   written records of interview for each zone. According to the 
 
         15   Co-Prosecutors, this shows a "systematic persecution of Buddhist 
 
         16   monks and Buddhist lay believers". However, the majority of 
 
         17   evidence listed is general and unspecific. They refer to evidence 
 
         18   on use of pagodas for non-religious purposes. They highlight and 
 
         19   specify allegations of deaths or disappearances. Finally, they 
 
         20   list general statements that monks were "disrobed". 
 
         21   (Recording malfunction) "monks had disappeared" or "there was no 
 
         22   religion". 
 
         23   [10.58.09] 
 
         24   In fact, the annex is a futile attempt by the Co-Prosecutors to 
 
         25   meet its burden of proof through quantity, rather than quality of 
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          1   evidence. 
 
          2   Regarding the alleged forced disrobing of monks, most the 
 
          3   evidence heard in this Court was limited to the claim that "all 
 
          4   the monks were disrobed". Such weak and unsubstantiated 
 
          5   statements do not constitute proof beyond reasonable doubt. 
 
          6   Two witnesses talked about the disrobing of monks in Tram Kak 
 
          7   district; first, Venerable Em Phoeung, who was a monk in charge 
 
          8   of all monks at Angk Roka pagoda from around May 1975 to early 
 
          9   1976; second, Pech Chim, the district chief in mid 1976 until 
 
         10   early 1977. Neither said that threats or force were used to make 
 
         11   monks disrobe. 
 
         12   Further, no testimony heard established that the disrobing was 
 
         13   undertaken in an effort to persecute Buddhist monks. 
 
         14   [10.59.58] 
 
         15   What the evidence does show is that rather than being forced to 
 
         16   disrobe, monks chose to disrobe for <general> reasons. Yes, monks 
 
         17   had to work. This was absolutely unrelated to their faith and it 
 
         18   was not a form of mistreatment. Rather, it was part of their duty 
 
         19   as DK citizens, just like anyone else. This does not illustrate 
 
         20   religious persecution; instead, it confirms that the CPK aimed to 
 
         21   treat everyone equally. 
 
         22   Second, there is no evidence that Buddhists and, in particular, 
 
         23   monks were killed because of their religious beliefs. As the late 
 
         24   Professor Ian Harris said, after he conducted extensive field 
 
         25   research on Buddhism under DK, "There was never a policy to 
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          1   systematically kill monks". 
 
          2   In their brief, the Co-Prosecutors referred to unsubstantiated, 
 
          3   speculative witness evidence stating that "we had to abide or we 
 
          4   would be killed". However, the witnesses did not give any 
 
          5   specific reason why they believed this. 
 
          6   [11.01.48] 
 
          7   The Co-Prosecutors, also, could not provide any example of people 
 
          8   being killed as a result of being Buddhist. None of the evidence 
 
          9   presented by the Co-Prosecutors establishes beyond reasonable 
 
         10   doubt that Buddhists were killed. Most importantly, they 
 
         11   contained no information linking the religion of the victims with 
 
         12   their alleged killing. 
 
         13   I will now turn to the alleged destruction of pagodas or their 
 
         14   use for non-religious purposes. 
 
         15   Regarding the alleged destruction of pagodas, first of all, 
 
         16   evidence shows that many pagodas had already been destroyed or 
 
         17   damaged during the civil war or by U.S. bombings. Secondly, the 
 
         18   limited evidence fails to establish a systematic pattern. 
 
         19   Finally, there is evidence that, in Phnom Penh, pagodas were kept 
 
         20   intact and that a number of official events, which DK officials 
 
         21   attended, were held at pagodas or involved participation of 
 
         22   monks. 
 
         23   [11.03.45] 
 
         24   Regarding the use of pagodas for non-religious purposes, this was 
 
         25   justified by the specific circumstances the DK was under at the 
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          1   time. As we already discussed last week, DK was a country that 
 
          2   had just come out of a civil war and years of American bombings. 
 
          3   Many public buildings had been destroyed. There were limited 
 
          4   public spaces available to store rice, grains, or used as a 
 
          5   police station. Under these conditions, the use of pagodas was 
 
          6   based on practical considerations rather than being done with the 
 
          7   intent to persecute Buddhists. 
 
          8   I am now coming to the last section of my presentation -- that 
 
          9   is, the question of religious rituals. When looked at, as a 
 
         10   whole, the evidence shows that what people were able or not able 
 
         11   to do varied greatly depending of their location. For instant, 
 
         12   Pech Chim, Tram Kak's former district secretary, testified that 
 
         13   people could freely practice Buddhist rituals in Tram Kak. 
 
         14   Venerable Em Phoeung also testified that he supervised a number 
 
         15   of Buddhist rituals under the DK. 
 
         16   [11.05.47] 
 
         17   The fact that individuals have provided evidence that they could 
 
         18   not practice their religion freely does not show that this 
 
         19   happened because of an official policy and, particularly, not one 
 
         20   that aimed to persecute Buddhists. The restricted ability to 
 
         21   carry out certain rituals owed to the fact that DK was at war 
 
         22   with Vietnam and had limited resources. Furthermore, any 
 
         23   restriction applied to all DK citizens irrespective of their 
 
         24   religion. 
 
         25   In any event, restricting peoples' ability to undertake certain 
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          1   religious rituals does not amount to the crime of religious 
 
          2   persecution. Certain restrictions to the right of people to 
 
          3   manifest their religion are allowed under international law. 
 
          4   There is, therefore, no violation of a fundamental right, which 
 
          5   international law requires for a finding of the crime of 
 
          6   religious persecution. As such, no conviction of Nuon Chea is 
 
          7   possible. 
 
          8   This concludes my presentation, Mr. President, at this point in 
 
          9   time, and I will now leave the floor to my international 
 
         10   colleague, Doreen Chen, who will discuss the treatment of former 
 
         11   Khmer Republic soldiers and officials. 
 
         12   Thank you. 
 
         13   MR. PRESIDENT: 
 
         14   Yes, Counsel, you may proceed. 
 
         15   [11.08.10] 
 
         16   MS. CHEN: 
 
         17   Thank you and good morning, Mr. President, Your Honours, parties, 
 
         18   and members of the public. 
 
         19   The first and final alleged targeted group in our trial is former 
 
         20   Khmer Republic -- that is, former Lon Nol soldiers and officials. 
 
         21   And in this session, I'll be addressing the Co-Prosecutors' 
 
         22   argument that this group were victims of political persecution, 
 
         23   that were ultimately, systematically executed. 
 
         24   Mr. President, you will recall that this question was extensively 
 
         25   discussed in Case 002/01. You will also recall that the Supreme 
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          1   Court Chamber, in fact, acquitted Nuon Chea of all charges in 
 
          2   this regard. That Chamber concluded that there was no evidence of 
 
          3   a policy contemplating the execution of former Khmer Republic 
 
          4   soldiers and officials between April and May 1975. 
 
          5   While the exact same reasoning applies here, the Co-Prosecutors' 
 
          6   position is mostly based on anonymous and uncorroborated hearsay, 
 
          7   on out-of-court evidence, and on unauthenticated documents. They 
 
          8   strangely, also, still rely heavily on the very same evidence 
 
          9   they presented in Case 002/01 despite the fact that the Supreme 
 
         10   Court Chamber found it to be insufficient. 
 
         11   [11.09.56] 
 
         12   On a separate issue, it's also worth us noting from the outset 
 
         13   that our team was forced to operate in the dark regarding charges 
 
         14   on former Khmer Republic soldiers and officials. As detailed in 
 
         15   our brief, the scope of the charges was never clearly defined, so 
 
         16   it's impossible, in fact, for us to know the case we have to 
 
         17   answer. 
 
         18   Nevertheless, here and in our brief, we do address the evidence 
 
         19   that the Co-Prosecutors presented and what you'll see, as I'll 
 
         20   discuss in the first part of my presentation, is that they rely 
 
         21   on such weak evidence for a very simple reason; there was never a 
 
         22   CPK policy to target former Khmer Republic soldiers and 
 
         23   officials. 
 
         24   In the second part of my presentation, you will see that even 
 
         25   when looking at the factual allegations on the ground, nothing 
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          1   proves that, in practice, former soldiers or officials of the 
 
          2   Khmer Republic were systematically persecuted or executed due to 
 
          3   their political opinions. 
 
          4   [11.11.12] 
 
          5   Now, turning to the first issue of policy, what the 
 
          6   Co-Prosecutors claim is that the CPK had a policy to target 
 
          7   officers and senior civil servants from the Khmer Republic and to 
 
          8   execute them. Similarly, so-called ordinary Khmer Republic 
 
          9   soldiers were allegedly, and I quote, "viewed with suspicion that 
 
         10   often led to execution". 
 
         11   Unsurprisingly, however, the Co-Prosecutors failed to back this 
 
         12   up with any reliable evidence. First, the Co-Prosecutors argue 
 
         13   that in April and May 1975, CPK leaders including Nuon Chea 
 
         14   "disseminated orders to remove or eliminate high-ranking Khmer 
 
         15   Republic soldiers and officials". Now, this claim mostly relies 
 
         16   on the testimony of one, Em Oeun, who was a civil party who 
 
         17   testified in Case 002/01; not in this trial, and who had been a 
 
         18   doctor working in the East Zone. 
 
         19   [11.12.27] 
 
         20   Once again, however, Mr. President, the Co-Prosecutors 
 
         21   misrepresent the evidence. What Em Oeun, in fact, said was that 
 
         22   Nuon Chea talked about, and I quote, "finding individuals who 
 
         23   burrow within the Party". Em Oeun did not hear Nuon Chea talking 
 
         24   about former members of the Khmer Republic regime; rather, his -- 
 
         25   his evidence is that it was his -- I'm sorry, his impression that 
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          1   Nuon Chea talked about them. 
 
          2   Mr. President, Your Honours, I don't need to tell you his, 
 
          3   obviously, someone's impressions are not proof beyond reasonable 
 
          4   doubt. 
 
          5   And when you review the sources quoted in the Co-Prosecutors' 
 
          6   brief, in addition to Em Oeun, they also rely on S-21 chief, 
 
          7   Duch, and the alleged photographer, Nhem En, to argue the 
 
          8   existence of a nation-wide policy. However, as we've argued 
 
          9   extensively in our brief and we'll discuss this afternoon; those 
 
         10   are some of the least credible witnesses in this entire trial. 
 
         11   [11.13.45] 
 
         12   And then the other sources that the Co-Prosecutors use are 
 
         13   written records of interviews of people who did not testify, 
 
         14   their DC-Cam statements, their books of academics, newspaper 
 
         15   articles, and even S-21 statements. The Co-Prosecutors even go so 
 
         16   far as to rely on second-hand hearsay allegedly attributed to the 
 
         17   late Ieng Sary. 
 
         18   The Co-Prosecutors also heavily rely on unauthenticated lists of 
 
         19   people who were allegedly arrested and these lists are the 
 
         20   so-called Tram Kak district records, as well as S-21 lists. What 
 
         21   the prosecutors argue is that the mere fact that former Khmer 
 
         22   Republic soldiers and officials are listed shows a targeting 
 
         23   policy; however, as we discussed last week, the Tram Kak district 
 
         24   records have no probative value, whatsoever, neither do S-21 
 
         25   lists as my colleague Victor Koppe will discuss later today. 
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          1   [11.14.55] 
 
          2   And even if we were to consider these kinds of documents as 
 
          3   reliable, the mere fact that someone's former job is listed does 
 
          4   not mean that he or she was arrested on that basis. So to take an 
 
          5   example, if I were arrested by the police, my current profession 
 
          6   would be listed on the official paperwork. This would not mean, 
 
          7   however, that I was necessarily arrested because I'm a lawyer at 
 
          8   the ECCC. 
 
          9   And again, Your Honours, quantity of evidence is not proof beyond 
 
         10   reasonable doubt, as the Supreme Court Chamber has unequivocally 
 
         11   held. Moreover, the reality is that the Co-Prosecutors are unable 
 
         12   to present any official CPK document calling for the persecution 
 
         13   or execution of former Khmer Republic soldiers and officials; and 
 
         14   why? Because there was never any such policy. 
 
         15   And then in an attempt to cover up the lack of credible and 
 
         16   objectively reliable evidence, the Co-Prosecutors argue that any 
 
         17   reference to so-called enemies in the official CPK documents 
 
         18   includes members of the former regime; however, this, as 
 
         19   explained last week by my colleague, Liv Sovanna, is pure 
 
         20   speculation not backed by evidence. 
 
         21   [11.16.20] 
 
         22   And to -- yes, Mr. President, I'll slow down. To remind you of 
 
         23   what my colleague, Liv Sovanna, said: 
 
         24   "Enemies were people who conducted activities against national 
 
         25   security. Their former jobs did not matter. Their political views 
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          1   did not matter. Their religion did not matter. What mattered were 
 
          2   their actions, no more and no less." 
 
          3   Second, the Co-Prosecutors failed to provide any link -- any 
 
          4   evidence linking Nuon Chea with the alleged persecution or 
 
          5   killing of former Khmer Republic soldiers and officials. All the 
 
          6   evidence that they do refer to, in this regard, is either 
 
          7   misrepresented or inconclusive and I'll give you an example. 
 
          8   [11.17.19] 
 
          9   Please take a look at paragraph 318 of the Co-Prosecutors' brief. 
 
         10   The Co-Prosecutors argue that Nuon Chea instructed cadres to 
 
         11   identify and smash the enemy. They further argue that when 
 
         12   referring to the so-called enemy, Nuon Chea was, specifically, 
 
         13   referring to those who had served the Khmer Republic regime; 
 
         14   however, none of the evidence cited in support of this allegation 
 
         15   actually shows that Nuon Chea identified former Khmer Republic 
 
         16   soldiers or officials as enemies. 
 
         17   The Co-Prosecutors further refer to Nuon Chea's knowledge that 
 
         18   seven so-called Lon Nol super traitors were called for and then 
 
         19   executed. They also allege that he "admitted" to Thet Sambath 
 
         20   that the top leadership of the Khmer Republic regime was 
 
         21   "liquidated". 
 
         22   However, once again, Mr. President and Your Honours, evidence 
 
         23   must be seen in context. What Nuon Chea actually said to Thet 
 
         24   Sambath when asked about any orders regarding former Khmer 
 
         25   Republic soldiers and top officials after the 17th of April 1975 
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          1   was that, and I quote him here, "As I recall, defeated soldiers 
 
          2   were to surrender their weapons and return home". 
 
          3   [11.18.59] 
 
          4   Nuon Chea also explicitly said to Thet Sambath that he was not 
 
          5   aware of the killings of former soldiers. He even added that "If 
 
          6   I had know then, we would have taken preventive measures to stop 
 
          7   that kind of killing because they'd done nothing wrong. They were 
 
          8   normal soldiers." 
 
          9   Your Honours, the principle is clear. If the Co-Prosecutors are 
 
         10   relying on what is said in this video, then they must also accept 
 
         11   the exculpatory aspects of it; they can't just cherry pick. 
 
         12   Ultimately, moreover, this is the extent of the Co-Prosecutors' 
 
         13   attempts to link Nuon Chea with an official policy to persecute 
 
         14   and execute former Khmer Republic soldiers and officials. There 
 
         15   is nothing here permitting a finding of guilt beyond reasonable 
 
         16   doubt. 
 
         17   [11.20.00] 
 
         18   Further on the question of policy, four former DK cadres from 
 
         19   three different zones categorically denied -- they categorically 
 
         20   denied the existence of a persecution and execution policy. The 
 
         21   first two of these were from the Southwest Zone. We heard Pech 
 
         22   Chim, the former Tram Kak district chief. We also heard, 
 
         23   secondly, Sao Van, who'd been a commune committee member in 
 
         24   various locations during the DK. 
 
         25   The Co-Prosecutors focus on Sao Van. They argue that Sao Van's 
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          1   evidence is not credible due to, and I quote, "fundamental 
 
          2   inconsistencies and his inclination to minimize his knowledge of 
 
          3   crimes". 
 
          4   Mr. President, I think you'll note that this is not the same 
 
          5   standard that the Co-Prosecutors apply for individuals who 
 
          6   appeared on their behalf. Many of their witnesses would not have 
 
          7   any credibility under this standard, especially their star 
 
          8   witness, Duch. 
 
          9   In any event, the Co-Prosecutors failed to substantiate their 
 
         10   position. As we've explained extensively in our brief, Sao Van is 
 
         11   a credible witness and this was, moreover, confirmed by the 
 
         12   Supreme Court Chamber. That Chamber, as you will recall, relied 
 
         13   on Sao Van's evidence, among others, to acquit Nuon Chea of the 
 
         14   charges related to the treatment of former Khmer Republic 
 
         15   soldiers and officials. 
 
         16   [11.21.41] 
 
         17   Now, the third former cadre who testified to the treatment of 
 
         18   former Khmer Republic soldiers and officials is Prak Yut, the 
 
         19   former secretary of Kampong Siem district and Sector 41 of the 
 
         20   Central Zone. And her evidence fully summarizes the CPK's 
 
         21   approach. What she said was that at a 1977 meeting, the sector 
 
         22   secretary, Ta An, reportedly said the following, and I'll quote 
 
         23   her: 
 
         24   "He instructed to identify former Lon Nol soldiers who were 
 
         25   considered not good and for those who were good, they were 
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          1   spared." Prak Yut added, "Those who were good could live 
 
          2   peacefully." 
 
          3   [11.22.31] 
 
          4   Fourthly and finally, the former Northwest Zone cadre, Ly Nhoek, 
 
          5   confirmed that no specific policy applied to former Khmer 
 
          6   Republic soldiers and officials. He explained that soldiers and 
 
          7   officials from the previous regime "could live peacefully" in his 
 
          8   area. 
 
          9   And this evidence from these high-level cadres is corroborated by 
 
         10   many others as detailed at length in our brief. 
 
         11   As a last note on policy, the evidence shows that some members of 
 
         12   the former regime, in fact, held leadership positions during the 
 
         13   DK; for example, in cooperatives like Kampong Leaeng or Ponhea 
 
         14   Leu and in the military. 
 
         15   Your Honours, I think it's quite clear this is hardly consistent 
 
         16   with the existence of a policy aiming to target, persecute, and 
 
         17   execute them all. What the evidence, instead, illustrates is the 
 
         18   legitimate, official CPK national defence and security policy. As 
 
         19   long as individuals were not found guilty of activities 
 
         20   threatening state security, they were trusted and assimilated 
 
         21   regardless of their background. 
 
         22   [11.23.54] 
 
         23   Now, not only is there no credible evidence that former Khmer 
 
         24   Republic soldiers and officials were systematically identified in 
 
         25   an effort to later target them, there's also no evidence that 
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          1   they were systematically killed and even less so as a result of 
 
          2   their political beliefs. 
 
          3   When we look at the factual allegations on the alleged 
 
          4   implementation of a policy in practice, the theme is the same; 
 
          5   the Co-Prosecutors failed to present credible and reliable 
 
          6   evidence. 
 
          7   [11.24.31] 
 
          8   Mr. President, Your Honours, I ask you, please review the 
 
          9   documents cited in the Co-Prosecutors' brief. You will see that 
 
         10   they're mostly untested written records of interview, 
 
         11   out-of-court statements, or documents taken out of context. 
 
         12   You'll also see that, in fact, there is no evidence that people 
 
         13   were systematically targeted or later killed because they were 
 
         14   associated with the former Khmer Republic. 
 
         15   When one looks closely, what one sees is that the evidence cited 
 
         16   by the Co-Prosecutors only shows that people who happened to have 
 
         17   been associated with the former regime were targeted. What it 
 
         18   does not establish is the reason for their arrest or execution. 
 
         19   Indeed, in most cases, no details are provided as to the reasons 
 
         20   for the arrest of the individuals and where such detail is 
 
         21   available, what we, in fact, see is that only some former Khmer 
 
         22   Republic soldiers or officials were concerned; those who were 
 
         23   engaged in activities threatening the regime. I'll give you an 
 
         24   example here: A September 1976 telegram cited by the 
 
         25   Co-Prosecutors; it's document E3/813. This telegram, in fact, 
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          1   refers to soldiers engaged in, and I quote, "no good movements". 
 
          2   [11.26.16] 
 
          3   Prak Yut also confirmed the distinction between regular people 
 
          4   and people engaged in enemy activity. 
 
          5   Similarly, even if you could rely on the unreliable Tram Kak 
 
          6   district records, one of them, which is a 9 April 1977 report 
 
          7   that's numbered E3/4103, that report asks for guidance about what 
 
          8   to do with, and I quote, "those who hold a ranking position and 
 
          9   soldiers". Now, had there been a policy to destroy them, would 
 
         10   there even be a need to ask for such guidance? 
 
         11   Mr. President, the reality is that any measure taken which may 
 
         12   have affected individuals associated with the Khmer Republic were 
 
         13   legitimate measures resulting from the CPK's national defence and 
 
         14   security policy, as we discussed last week. Like in many 
 
         15   countries worldwide today, people were arrested because of their 
 
         16   own criminal actions, not because of their former positions or 
 
         17   political views. 
 
         18   [11.27.31] 
 
         19   And furthermore, while there might have been some isolated 
 
         20   examples of people targeted on the basis of their association 
 
         21   with the Khmer Republic, these actions were the result of local 
 
         22   authorities acting autonomously. There were deviations from the 
 
         23   official policy, as we detail in our brief, and there is no link 
 
         24   between these crimes and Nuon Chea or the CPK. 
 
         25   Finally, and very much like in Case 002/01, the Co-Prosecutors 
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          1   fail to establish, beyond a reasonable doubt, that former Khmer 
 
          2   Republic soldiers and officials were systematically killed due to 
 
          3   their political views or membership of the former regime. The 
 
          4   Co-Prosecutors used only anecdotal and unsubstantiated evidence 
 
          5   in this regard, but this -- this fails to demonstrate, beyond 
 
          6   reasonable doubt, again, that the killings were due to their 
 
          7   specific background. 
 
          8   [11.28.37] 
 
          9   And to give you just one example, at paragraph 326 of their 
 
         10   brief, the Co-Prosecutors state that, and I quote: "Commune Chief 
 
         11   Ta Chan called on all residents to a meeting and publicly 
 
         12   bludgeoned a man and his son to death on allegations of Lon Nol 
 
         13   connections and possessing a weapon." 
 
         14   Your Honours, this statement is simply factually incorrect. In 
 
         15   fact, you just need to look at the quotes in the Co-Prosecutors 
 
         16   own footnote. 
 
         17   Prum Sarun said that the person was, and I quote, "perhaps -- 
 
         18   perhaps, a Lon Nol soldier". 
 
         19   What was sure, however, is that this person had hidden a gun. And 
 
         20   I quote, "For that reason -- for that reason, he was smashed." 
 
         21   Mr. President, how does this constitute evidence of killing a 
 
         22   person associated with the former regime? It just doesn't. 
 
         23   [11.29.53] 
 
         24   Ultimately, and very much like the allegations on the treatment 
 
         25   of the Cham, the Vietnamese, and the Buddhists, there is simply 
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          1   no credible evidence to support the Co-Prosecutors' case on 
 
          2   former Khmer Republic soldiers and officials. 
 
          3   Now, Your Honours, this concludes our presentation regarding the 
 
          4   treatment of targeted groups and in the time I have remaining, 
 
          5   I'll now begin to present the CPK's policy on cooperatives and 
 
          6   worksites. 
 
          7   Cooperatives and worksites are foundational to communist 
 
          8   ideology. They're textbook examples of how a collectivized 
 
          9   communist economy is created. As such, they were established 
 
         10   throughout the DK as part of the CPK's socialist revolution and 
 
         11   because of how widespread they were, they're central to many 
 
         12   Cambodians' DK experience. They've become central to the 
 
         13   Manichean narrative and because of that, of course, they've 
 
         14   become central to the Co-Prosecutors' case. 
 
         15   [11.31.12] 
 
         16   Now, these days collectivization can seem unusual. It differs, 
 
         17   dramatically, from what is practised in so-called Western liberal 
 
         18   democracies; however, we cannot look at things in this kind of 
 
         19   historical vacuum. Back in 1975, we were at the height of the 
 
         20   Cold War and economic and social collectivization was a 
 
         21   widespread, global phenomenon. And, more importantly, Western 
 
         22   liberal democracies do not define the universal standard of right 
 
         23   and wrong. 
 
         24   As tempting as it may be to some to use this as an occasion to 
 
         25   put communism on trial, this is totally inappropriate and well 
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          1   outside this Tribunal's mandate. To put it simply, the 
 
          2   differences between ideologies and their approaches to governance 
 
          3   are legally irrelevant here. What is relevant in this trial is 
 
          4   this: whether Democratic Kampuchea's approach to governance, 
 
          5   including by establishing cooperatives and worksites, was 
 
          6   criminal in nature. 
 
          7   [11.32.37] 
 
          8   To summarize our position, as you'll know from our brief, it 
 
          9   clearly was not. On the contrary, the CPK policy to establish 
 
         10   cooperatives and worksites was perfectly legitimate and lawful. 
 
         11   In addition, the evidence on how the policy was implemented, at 
 
         12   the four charged cooperatives and worksites, fails to show that 
 
         13   Nuon Chea is guilty for any of the crimes with which he's 
 
         14   charged. 
 
         15   Of course, this is the complete opposite of what the 
 
         16   Co-Prosecutors are alleging. They argued, last week and in their 
 
         17   brief, the first key policy that the CPK implemented during the 
 
         18   DK was supposedly, and I quote, "a policy to enslave the 
 
         19   population" through collectivization. In fact, the very first 
 
         20   sentence of their brief claims that the CPK "treated their own 
 
         21   people as expendable commodities to be used to labour, fed only 
 
         22   when convenient". 
 
         23   [11.33.47] 
 
         24   In other words, the Co-Prosecutors argue, as they always have, 
 
         25   that collect -- is that -- that collectivization transformed the 
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          1   DK into a so-called prison without walls or a slave state and 
 
          2   thus, among the many crimes Nuon Chea is charged with is the 
 
          3   centrepiece crime, enslavement. 
 
          4   Now, I spent the first half of my presentation today discussing 
 
          5   the alleged policy and then the second half on the alleged 
 
          6   implementation of the policy in the four sites. But Mr. 
 
          7   President, I note the time now and the next session we're about 
 
          8   to begin is quite lengthy and for flow, we would consider it 
 
          9   better if we were to stop now and perhaps to begin again a little 
 
         10   bit early; say at 1.15 this afternoon, but we're in your hands. 
 
         11   [11.34.55] 
 
         12   MR. PRESIDENT: 
 
         13   That is fine, Counsel, that we decide so. 
 
         14   It is now a convenient time for our lunch break. We take a break 
 
         15   now and resume at a quarter past 1.00 to continue our 
 
         16   proceedings, so parties, please be informed. 
 
         17   Security personnel, you are instructed to take Khieu Samphan back 
 
         18   to the waiting room downstairs and have him returned to attend 
 
         19   the proceedings this afternoon before a quarter past 1.00. 
 
         20   The Court is now in recess. 
 
         21   (The Court recesses from 1135H to 1319H) 
 
         22   MR. PRESIDENT: 
 
         23   Please be seated. The Court is now back in session and again, the 
 
         24   floor is given to the defence team for Nuon Chea to continue with 
 
         25   their presentation of the closing brief. You have the floor. 
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          1   [13.20.14] 
 
          2   MS. CHEN: 
 
          3   Thank you, Mr. President, and good afternoon. Just before the 
 
          4   lunch break, we had begun presenting our case on the CPK 
 
          5   cooperatives and worksites. And as I'd said just before the 
 
          6   break, our presentation today will be in two parts. In the first 
 
          7   part, we'll be discussing the alleged policy and in the second 
 
          8   part, we'll talk about the alleged implementation of that policy 
 
          9   in the four crime sites. 
 
         10   So let me, now, start with the first part of our presentation on 
 
         11   the CPK policy to establish cooperatives and worksites. 
 
         12   Mr. President, the Closing Order and the Co-Prosecutors claim 
 
         13   that cooperatives and worksites were established to enslave the 
 
         14   Cambodian population to achieve socialist revolution, at any 
 
         15   cost, even to the people. However, at best, this reveals an 
 
         16   ignorance of socialism; at worst, a deep bias against it. 
 
         17   [13.21.22] 
 
         18   For this reason, for us to explain the CPK policy on cooperatives 
 
         19   and work sites, this requires us, first, to briefly review the 
 
         20   fundamental principles of communism. 
 
         21   Your Honours, as you may know, communism, Marxism, Leninism, and 
 
         22   more broadly, socialism, are driven entirely by protecting the 
 
         23   peoples' interest and securing better standards of living. And 
 
         24   they believe that the biggest threat to this is social injustice 
 
         25   and they believe that social injustice is created by private 
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          1   ownership of the means of production including natural resources, 
 
          2   raw materials, machinery, and production tools. 
 
          3   This idea of private ownership means that only a few people, like 
 
          4   landlords and capitalists, own the means of production. For most 
 
          5   people, their livelihood relies on means of production that they 
 
          6   don't own and this leads to exploitation and oppression of those 
 
          7   people by the few owners of the means of production. It creates 
 
          8   an uneven distribution of wealth and resources. Ultimately, it 
 
          9   leads to a growing gap between the rich and poor and I don't 
 
         10   think it's controversial for me to say that these are conditions 
 
         11   that millions of Cambodians still face today. 
 
         12   [13.23.06] 
 
         13   So under communism and related ideologies, eliminating social 
 
         14   injustice, therefore, requires transferring ownership of the 
 
         15   means of production from a few people to the collective. Now, 
 
         16   that collective could be a country or it could be a cooperative. 
 
         17   And when I say cooperative, what I mean is a type of organization 
 
         18   of the farming population. It's a way of organizing agricultural 
 
         19   production that pools the limited means of resources, the limited 
 
         20   means of production for all of its members to use collectively 
 
         21   and then, the production outputs are shared equally by the 
 
         22   cooperative's members. 
 
         23   Now, once the means of production are transferred to a 
 
         24   collective, all members of the collective then share ownership 
 
         25   equally. They're equally entitled to use the means of production 
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          1   and they're equally entitled to the wealth that's produced by it. 
 
          2   [13.24.17] 
 
          3   And before the DK and even in today's Cambodia, Cambodia's been a 
 
          4   country that's rich in resources, but indeed, with wealth 
 
          5   concentrated in the hands of a limited few. And so what the CPK 
 
          6   wanted to do, the CPK intended to create a more equal society 
 
          7   with wealth and resources shared for the benefit of all. This was 
 
          8   the rationale behind the CPK's establishment of cooperatives and 
 
          9   its launch of land reforms and other movements. What they wanted 
 
         10   to do was to transfer private ownership of the means of 
 
         11   production to the collective; not to enslave the people, but to 
 
         12   liberate and empower them. 
 
         13   Now, the Co-Prosecutors argued, last week, and also in their 
 
         14   brief, that the CPK's intent to enslave the people was clearly 
 
         15   evidenced in its claimed state ownership over them. However, this 
 
         16   is both a misrepresentation of evidence and a misinterpretation 
 
         17   of the economic concept of state ownership itself. 
 
         18   [13.25.40] 
 
         19   The idea of state ownership refers to ownership of the means of 
 
         20   production. It's not an ownership of human beings and, in fact, 
 
         21   this is very clearly explained in the very document cited by the 
 
         22   Co-Prosecutors to support their argument. Mr. President, this is 
 
         23   the document, E3/5, which is the August 1975 "Revolutionary Flag" 
 
         24   magazine. 
 
         25   It's disingenuous of the Co-Prosecutors to misinterpret this 
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          1   concept. State ownership or other types of collective ownership 
 
          2   of certain natural resources is not uncommon in many countries 
 
          3   including, for example, in the United States. 
 
          4   Moreover, and much more importantly, any concept of ownership or 
 
          5   enslavement of the people would directly contradict the core 
 
          6   values of Marxism-Leninism. As reflected in most CPK documents, 
 
          7   this advances the idea of the people being their own masters. 
 
          8   [13.26.52] 
 
          9   Now, another claim of the Co-Prosecutors is that the CPK policy 
 
         10   to establish cooperatives and worksites was based on a strategy 
 
         11   of, and I quote, "seizing the people". According to them, this 
 
         12   means gaining "total control" over each individual and to reduce 
 
         13   them to, and I quote again, "soul-less instruments and slave 
 
         14   labourers" for the -- for the regime. 
 
         15   Mr. President, this again, is a misrepresentation and a 
 
         16   misinterpretation of the concept. The reality is far from 
 
         17   revealing any attempt to control and enslave the people. Seizing 
 
         18   the people, like the concept of peoples' war, stems from 
 
         19   Marxist-Leninist faith in the power and the wisdom of the people 
 
         20   and from the understanding of the strategic importance of the 
 
         21   peoples' support. 
 
         22   The CPK fully understood that whichever side had the support of 
 
         23   the people would be the one that would triumph eventually and 
 
         24   this is explicitly discussed in Exhibit E3/25, which is an issue 
 
         25   of the "Revolutionary Flag" published in January 1977. And I'll 
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          1   give you the ERN in English; it is 00491424. 
 
          2   [13.28.27] 
 
          3   So -- so conscious of this strategic importance of the peoples' 
 
          4   support, the CPK made it a fundamental principle of the Party to 
 
          5   care for the people and to refrain from anything that would harm 
 
          6   the people. And this principle was expressed in numerous CPK 
 
          7   documents such as the "Revolutionary Flag" issue, I just 
 
          8   mentioned, at the ERN in English, 00491422. 
 
          9   It was also reflected in the 12 CPK revolutionary principles, 
 
         10   which strictly forbade CPK members from harming the peoples' 
 
         11   interest. 
 
         12   The CPK also had a policy to make all effort to gain the genuine 
 
         13   support of the people and have them truly welcome the communist 
 
         14   governance system and it intended to do so by improving the 
 
         15   standard of peoples' lives. 
 
         16   [13.29.32] 
 
         17   It also repeatedly emphasized that improving the peoples' 
 
         18   standard of living was the Party's "fundamental and continuous 
 
         19   duty" and that it was "not a separate duty, but one strictly 
 
         20   related" to all of the Party's policy. 
 
         21   The evidence is, therefore, abundantly clear. The CPK was not 
 
         22   indifferent to how its policies would affect the people. Instead, 
 
         23   it emphasized that anything negatively affecting the people would 
 
         24   be a fundamentally unacceptable deviation from the Party's 
 
         25   guiding principles. 
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          1   Now, the Closing Order also alleges that in cooperatives and 
 
          2   worksites, so-called New People were persecuted and treated 
 
          3   differently from the Base People. Pursuant to the CPK policy to 
 
          4   smash enemies, this is yet another example of ignorance of 
 
          5   communism. New People and Base People were both members of 
 
          6   cooperatives. They were, therefore, to be treated equally in 
 
          7   accordance with the nature and purpose of cooperatives 
 
          8   themselves. 
 
          9   [13.30.57] 
 
         10   As I mentioned earlier, this is to ensure equality and to 
 
         11   eliminate oppression. Moreover, in the DK, like in all 
 
         12   Marxist-Leninist regimes, the people were deemed as sacred and 
 
         13   almighty, akin to gods; therefore, whether New or Old, the people 
 
         14   cannot logically be considered at the same time as this idea of 
 
         15   the enemy. 
 
         16   [13.31.30] 
 
         17   And this, Mr. President, is reflected in many CPK documents and 
 
         18   I'll give you an example; E3/725, which is an issue of the 
 
         19   "Revolutionary Flag", published in January 1978. And I'll be 
 
         20   reading to you from the ERNs in English beginning 00184320 and it 
 
         21   continues to 21 and I quote: 
 
         22   "For the people, whether Old or New, there is no problem with 
 
         23   them. The New People are patriotic too and they have pride in the 
 
         24   feeder canals and the dams, the making of which they've 
 
         25   participated in. Only the enemy digs out the people and there is 
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          1   only a small handful of such enemies." End of quote. 
 
          2   [13.32.27] 
 
          3   Consistent with this idea, Pol Pot and other leaders criticized 
 
          4   certain cadres for treating so-called New People as the enemy. 
 
          5   They said that this was a major misinterpretation. Now, of 
 
          6   course, you might be asking why Cambodians suffered from hardship 
 
          7   during the DK if the CPK's policies revolved around improving 
 
          8   peoples' living standards. 
 
          9   Your Honours, the answer is not hard to find once we review the 
 
         10   facts in historical and geographical context, rather than in a 
 
         11   vacuum like the Co-Prosecutors and the civil party lawyers have 
 
         12   been doing throughout this trial. And the facts are this: 
 
         13   Cambodia was in ruins in April 1975 due to the civil war. Despite 
 
         14   the CPK's efforts to rebuild the country and improve peoples' 
 
         15   lives, temporary hardship -- temporary hardship was a sad, but 
 
         16   inevitable situation. 
 
         17   [13.33.35] 
 
         18   Moreover, although the peoples' standard of living was still not 
 
         19   ideal by the end of the short regime, it had undoubtedly improved 
 
         20   and it's unreasonable to compare the situation then to current 
 
         21   times or to the standards in Western countries. Nor is it 
 
         22   reasonable to suggest that the CPK wronged the people by failing 
 
         23   to guaranty certain conditions when neither the current 
 
         24   government, nor most countries in the world have managed to 
 
         25   guaranty those conditions even today. And in addition, the CPK's 
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          1   policies were not always strictly implemented by some of the 
 
          2   local authorities who deviated from those policies and I'll now 
 
          3   explain all of this in detail. 
 
          4   [13.34.29] 
 
          5   First, to talk a little bit about historical context: The Closing 
 
          6   Order's allegation that serious health and food problems arose 
 
          7   after the DK was established is plainly false, Mr. President. 
 
          8   After defeating the Khmer Republic, the CPK took over a country, 
 
          9   which, as I said, was in ruins. It had been bombed relentlessly 
 
         10   by the Khmer Republic's major supporter, the United States, and 
 
         11   the United States dropped over 2.7 million tonnes of bombs on 
 
         12   Cambodia between 1965 and 1975. 
 
         13   And let me just take a moment to put that in perspective. That is 
 
         14   more than all the bombs that were dropped by the allies in all 
 
         15   theatres -- all theatres during World War 2. So by the end of the 
 
         16   civil war in April 1975, Cambodia's bridges, its roads, its 
 
         17   railways, its paddy lands, and nearly half its hospitals had been 
 
         18   destroyed. Most draft animals had also been killed. What 
 
         19   remaining hospitals there were were overcrowded, undermanned, and 
 
         20   acutely short on medicine. Moreover, the war had made Cambodia 
 
         21   slip from a significant exporter of rice to a large-scale 
 
         22   importer such that by early 1975, Cambodia was on the brink of 
 
         23   starvation. 
 
         24   [13.36.07] 
 
         25   The U.S. Agency for International Development noted, in its April 
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          1   1975 report, that, and I quote, "general deprivation and 
 
          2   suffering will stretch over the next two or three years before 
 
          3   Cambodia can get back to rice self-sufficiency". 
 
          4   It was these dire conditions that the CPK faced when it took 
 
          5   power and on top of this, and as Victor Koppe has already 
 
          6   explained extensively last week; Cambodia also faced real threat 
 
          7   from foreign powers such as Vietnam against its newly-obtained 
 
          8   independence and sovereignty. In response, the CPK's post-war 
 
          9   mission naturally focused on rebuilding and defending the 
 
         10   country. 
 
         11   And now, let's talk, a little bit, about that post-war mission. 
 
         12   As I mentioned, the CPK considered the peoples' standard of 
 
         13   living the cornerstone of all its policies. Thus, it naturally 
 
         14   saw improving living standards "one of the most important keys to 
 
         15   national defence and reconstruction". 
 
         16   [13.37.35] 
 
         17   Specifically, the CPK believed that building economic strength 
 
         18   would, both, improve peoples' quality of life and, at the same 
 
         19   time, provide material support for national defence. A continuous 
 
         20   improvement of living conditions would also maintain the peoples' 
 
         21   support of the regime, which could, in turn, further strengthen 
 
         22   national defence. And in turn, again, a strong national defence 
 
         23   could safeguard the country's independence and prosperity, which 
 
         24   would, ultimately, all benefit the people. 
 
         25   This centrality of peoples' standard of living to the national 
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          1   reconstruction and defence was reflected in the CPK's guiding 
 
          2   principles for the country's development, which, as you know, are 
 
          3   set out in its four-year plan for 1977 to 1980. 
 
          4   Now, the Co-Prosecutors' argue that the CPK enslaved Cambodians 
 
          5   to grow rice because it needed to export rice in exchange for 
 
          6   weapons and machinery to achieve rapid industrialization. This is 
 
          7   yet another dishonest misinterpretation of evidence. 
 
          8   [13.38.54] 
 
          9   The primary purpose for rice production was to feed the people, 
 
         10   not to export it or accelerate industrialization. The CPK, in 
 
         11   fact, clearly stated, in its four-year plan, that its economic 
 
         12   strategy gave top priority to agriculture. It did not prioritize 
 
         13   industry and especially not heavy industry like machinery or 
 
         14   weapons and why? Well, this strategy was out of realistic 
 
         15   considerations, but also the CPK's concern over the quality of 
 
         16   peoples' lives. 
 
         17   Mr. President, as you well know, Cambodia is a traditionally 
 
         18   agrarian country and during the DK, it had good conditions to 
 
         19   develop agriculture, but not industry. And what's more, 
 
         20   agriculture and especially rice production was essential to 
 
         21   guaranteeing peoples' basic living standards in times of famine. 
 
         22   This, obviously, was the most imminent threat that the CPK had to 
 
         23   address. 
 
         24   [13.40.04] 
 
         25   As for the less urgent development of industry, the CPK decided 
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          1   to use its limited capital strategically by prioritizing light 
 
          2   industry over heavy industry. Pol Pot explained that this was 
 
          3   because light industry had a more direct impact on peoples' 
 
          4   living standards as it could provide them with daily necessities 
 
          5   and we're talking about things here like clothing, mosquito nets, 
 
          6   blankets, soap, etc. 
 
          7   Mr. President, Pol Pot's explanation can be found in Exhibit E3/8 
 
          8   at the ERN in English, 00104072. 
 
          9   The CPK also made it abundantly clear in its documents that rice 
 
         10   production was primarily for domestic consumption by Cambodian 
 
         11   people. Only surplus would be exported to earn capital and then 
 
         12   that capital was to be used to purchase medicine, daily 
 
         13   necessities for the people, and machinery that could reduce the 
 
         14   manual labour needed in agricultural production. 
 
         15   [13.41.27] 
 
         16   Now, to implement the CPK's plan for national reconstruction and 
 
         17   national defence, which would ultimately benefit the people, as I 
 
         18   said, production and construction work was necessary. 
 
         19   Your Honours, in the early 1970s, the United Nations General 
 
         20   Assembly recognized, and I quote, "the need for developing 
 
         21   countries to concentrate all their resources for the cause of 
 
         22   development". The General Assembly also said that making use of 
 
         23   "unexploited or underexploited land would contribute considerably 
 
         24   to the solution of the food crisis". 
 
         25   [13.42.17] 
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          1   What the CPK did for national reconstruction was consistent with 
 
          2   those UN principles. To increase rice production and to make more 
 
          3   land amenable to having more than one harvest a year, the CPK 
 
          4   focused on increasing the efficiency of water use by building a 
 
          5   network of dams and canals. The location of water projects was 
 
          6   carefully chosen based on an analysis of the geographic features 
 
          7   in each area. 
 
          8   Similarly, the DK's construction of defence facilities like 
 
          9   airfields and fortifications was also based on careful 
 
         10   considerations of the need and the resources. Defence 
 
         11   infrastructures were built by soldiers, while rice production and 
 
         12   construction of water projects were mainly carried out by 
 
         13   civilians in cooperatives. And all of this reflected the fact 
 
         14   that at that time, it was the duty of all Cambodians to 
 
         15   participate in the national reconstruction according to their 
 
         16   abilities. 
 
         17   [13.43.23] 
 
         18   Now, moving to my next point, as the CPK explained to its cadres 
 
         19   and then through them to the people, the destruction and the 
 
         20   shortages caused by the civil war made the aftermath of that war 
 
         21   a special period. And in that period, only, it was necessary for 
 
         22   the Cambodian people to temporarily endure and overcome hardship 
 
         23   unitedly (sic). This way, they could rebuild the country and 
 
         24   attain a higher, collective standard of living as quickly as 
 
         25   possible. However, the CPK stressed that it would only be 
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          1   temporary and that the situation would improve with everyone 
 
          2   pitching in. 
 
          3   And Mr. President, Your Honours, any country that went through 
 
          4   World War 2 should be very familiar with such post-war 
 
          5   necessities. National planning, nationalization of industries, 
 
          6   mass mobilization of the public in reconstruction efforts, the 
 
          7   rationing of food and other necessities; all these measures were 
 
          8   only too common to people, including in Europe and the United 
 
          9   States, for years after World War 2. 
 
         10   [13.44.46] 
 
         11   In the DK, it was also a right of all citizens to work and to be 
 
         12   guaranteed a living. That's right, a living. And in contrast to 
 
         13   employment, the communist work-assignment system is designed to 
 
         14   eliminate exploitation of the working people by their employer. 
 
         15   The work that was assigned through this system was not to enslave 
 
         16   the people; it was to implement the communist way of organizing 
 
         17   the work force for a society to create the most value, which was 
 
         18   then to be equally distributed to all members of the society as 
 
         19   food and other materials. And the amount of materials that would 
 
         20   be distributed to each person would depend on the total wealth 
 
         21   the society could produce. Thus, while rebuilding the country was 
 
         22   a pressing necessity, peoples' well-being remained the CPK's core 
 
         23   priority. 
 
         24   So with that in mind, the CPK set out guiding principles and 
 
         25   detailed standards to guaranty improved living standards; for 
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          1   instance, it repeatedly emphasized that the people should not 
 
          2   work without sufficient rest or work at night, as this would be 
 
          3   harmful to their health. Accordingly, the CPK policy for working 
 
          4   hours was from 6 a.m. to 10.30 a.m. and then from 3.30 p.m. to 6 
 
          5   p.m. 
 
          6   [13.46.23] 
 
          7   In addition, the CPK mandated one rest day for every 10 days, 10 
 
          8   to 15 days of annual leave, two months of maternal leave, and 
 
          9   unfixed rest days for hospitalized people depending on the 
 
         10   situation. 
 
         11   The CPK directives were also clear that old people, pregnant 
 
         12   women, and children should not carry out heavy labour in the food 
 
         13   -- in the field. 
 
         14   As to food, the plan was for each person to receive 312 
 
         15   kilogrammes of rice every year from 1977 onwards, 312 
 
         16   kilogrammes. Vegetables, meat, and fish were to be provided 
 
         17   regularly and dessert served at least once every 10 days. 
 
         18   And given the shortages, food rations were not a way to enslave 
 
         19   the people. They were a necessity to guaranty that everyone would 
 
         20   get a fair share of the limited food so that no one would starve. 
 
         21   And again, this kind of rationing was very common in Europe and 
 
         22   the United States during and after World War 2. 
 
         23   [13.47.38] 
 
         24   The CPK also had policies to build shelters and produce 
 
         25   necessities like clothing, blankets, and mosquito nets for the 
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          1   people and thus, to gradually meet everyone's needs. In addition, 
 
          2   it imported medicines and also developed them domestically to 
 
          3   address shortages. 
 
          4   Furthermore, the CPK required all of its members to consider 
 
          5   improving peoples' living standards, and I quote, "the highest 
 
          6   morality of each communist". 
 
          7   The cadres were told that whoever made the peoples' lives better, 
 
          8   they were doing a good job. Of course, in reality, not all cadres 
 
          9   implemented the policies correctly and for cadres who failed to 
 
         10   fulfil their duties, the CPK took measures to investigate and 
 
         11   punish them, as we've discussed throughout our presentations. 
 
         12   [13.48.40] 
 
         13   However, to the knowledge of senior leaders, like our client, 
 
         14   Nuon Chea, at the time, most cadres were doing their best. For 
 
         15   instance, local authorities reported that measures were taken to 
 
         16   reduce working hours to meet Party standards and to have people 
 
         17   work during cooling hour -- cooler hours and rest during hot 
 
         18   hours. People were encouraged to drink hot water to avoid getting 
 
         19   sick. Shelters were built and supplies distributed to the people. 
 
         20   The necessary food ration was ensured and the rice production 
 
         21   goal of three tonnes per hectare was achieved. 
 
         22   Now, last week, the Co-Prosecutors, again, misrepresented the 
 
         23   evidence. They claimed that in his 2nd of April 1976 telegram to 
 
         24   Pol Pot, Ke Pauk proposed to reduce working hours -- proposed to 
 
         25   reduce working hours, but his proposal was ignored and what they 
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          1   were talking about, Mr. President, is Exhibit E3/952. 
 
          2   However, if you actually take a look at that telegram, Your 
 
          3   Honours, what you'll see is that what Ke Pauk, in fact, said in 
 
          4   the telegram is that measures were taken to reduce working hours 
 
          5   in accordance with the principles and goals set by the Party. 
 
          6   [13.50.15] 
 
          7   The Co-Prosecutors also tried to convince you that the three 
 
          8   tonnes per hectare goal was set arbitrarily just to make people 
 
          9   work harder. The truth is, Your Honours, as explained in Exhibit 
 
         10   E3/226, that goal was set because only when it was achieved would 
 
         11   there be enough food for the entire population. 
 
         12   And the Cambodian peoples' work and efforts did pay off in the 
 
         13   long run. Within only three years, the economic situation had 
 
         14   notably improved. Food production was sufficient to support the 
 
         15   population's basic needs. In many areas, the water projects 
 
         16   permitted year-round cultivation with two harvests a year; with 
 
         17   fish as extra food, and with a safeguard against severe flooding. 
 
         18   [13.51.16] 
 
         19   And as you might recall, as various foreign journalists reported 
 
         20   in 1978, the paddy fields were green; even during dry seasons, 
 
         21   and the people were generally in good health showing no sign of 
 
         22   malnutrition. The malaria situation was also largely contained. 
 
         23   Yours Honours, the International Red Cross medical staff 
 
         24   confirmed the effectiveness of some Cambodian traditional 
 
         25   medicine in easing malaria symptoms such that in the DK, as the 
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          1   late King Father Norodom Sihanouk remarked, and I will quote: 
 
          2   "The rich are not so rich and the poor, not so poor as before. 
 
          3   This is a unification of the society and a social justice and the 
 
          4   majority of the people of Kampuchea like it." End of quote. 
 
          5   Given the circumstances before April 1975, even if the situation 
 
          6   in the DK could not be compared to that of modern Western 
 
          7   countries, it was not because of any policy to deliberately 
 
          8   mistreat, enslave, or exterminate the population and nor was it 
 
          9   because the CPK failed to do enough. 
 
         10   [13.52.42] 
 
         11   Your Honours, the reality is that the full realization of social 
 
         12   and economic rights is of a progressive nature. It largely 
 
         13   depends on a country's available resources as international law 
 
         14   fully recognizes. 
 
         15   Turning to another point, many blamed the CPK for overburdening 
 
         16   the population by not accepting international aid. Yes, the CPK 
 
         17   sought to rebuild and defend the country mainly on a 
 
         18   self-reliance basis. But this is because self-reliance is 
 
         19   essential to guaranteeing independence and sovereignty, as Victor 
 
         20   Koppe already discussed with you last week. 
 
         21   The CPK was acutely aware that only through economic independence 
 
         22   could Cambodia be assured of genuine political independence. 
 
         23   Therefore, they refused to seek help from certain states to avoid 
 
         24   political strings being attached. This is normal. However, 
 
         25   self-reliance does not necessarily amount to isolationism. It's 
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          1   not the same thing. The DK did accept aid that was provided 
 
          2   unconditionally, not only from China, but also from states like 
 
          3   Sweden and the former Yugoslavia. And the CPK also endeavoured to 
 
          4   engage in international trade. 
 
          5   [13.54.16] 
 
          6   Mr. President, to conclude with this first part of my 
 
          7   presentation, the CPK's policies guiding the reconstruction and 
 
          8   defence of the country were lawful and legitimate. These 
 
          9   policies, like all CPK policies, revolved around improving 
 
         10   people's standard of living. Temporary shortages and hardship 
 
         11   were not a result of any intention of the CPK to mistreat or 
 
         12   enslave the people, and these conditions can only properly be 
 
         13   assessed in their proper historical and geographical context. 
 
         14   And I'll now move to the second half of my presentation, which is 
 
         15   about the evidence presented. 
 
         16   [13.55.08] 
 
         17   Your Honours, as you know, four cooperatives and worksites were 
 
         18   included in our trial, the Tram Kak cooperatives, the 1st January 
 
         19   Dam, the Trapeang Thma Dam and the Kampong Chhnang Airfield 
 
         20   Construction Site. And this half of my presentation focuses on 
 
         21   the evidence that was provided for each site. 
 
         22   Mr. President, as you'll see, the Co-Prosecutors have once again 
 
         23   failed to prove beyond reasonable doubt any, any of the charged 
 
         24   crimes. 
 
         25   Now, since we've identified crosscutting themes across all four 
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          1   sites, what I'll be doing for this session is presenting our case 
 
          2   thematically rather than by site. I'll be discussing the sites' 
 
          3   authority structure, their purpose and function, their living and 
 
          4   working conditions and, finally, matters of security. But before 
 
          5   I do so, there's two initial matters I'd like to address first. 
 
          6   And the first matter, and this is somewhat technical, concerns 
 
          7   the case that we are expected to answer when it comes to the 1st 
 
          8   January Dam. 
 
          9   Now, Mr. President, the Closing Order mentions that people from 
 
         10   the 1st January Dam may perhaps have been taken to be killed at a 
 
         11   pagoda called Baray Choan Dek. However, Mr. President, this does 
 
         12   not mean that Baray Choan Dek pagoda is charged as an extra crime 
 
         13   site. This pagoda is only relevant if the suspected link between 
 
         14   it and the 1st January Dam can be established. 
 
         15   [13.56.58] 
 
         16   However, the evidence has not proved that link beyond reasonable 
 
         17   doubt. No one who appeared in Court could provide more than what 
 
         18   we could call rumours or speculation to show that people from the 
 
         19   1st January Dam might actually have been brought to the pagoda. 
 
         20   Moreover, two so-called insiders, so a former detainee and a 
 
         21   former guard at the pagoda, both told the tribunal's 
 
         22   investigators that they did not know if those brought to the 
 
         23   pagoda included people from the 1st January Dam. 
 
         24   Therefore, it's clear a link between the 1st January Dam and the 
 
         25   pagoda has not been established and, thus, the pagoda is outside 
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          1   the scope of the charges. Mr. President, Your Honours, what this 
 
          2   means is that you cannot convict Nuon Chea for crimes allegedly 
 
          3   taking place there. 
 
          4   [13.58.03 
 
          5   And the second initial matter I want to discuss is a little 
 
          6   longer, but please bear with me. 
 
          7   Mr. President, on cooperatives and worksites, the Co-Prosecutors 
 
          8   yet again systematically misrepresent the evidence. They also 
 
          9   misinterpret some evidence, which is just as harmful to the 
 
         10   search for the truth. And some of those misinterpretations reveal 
 
         11   their ignorance of or bias against both Communism and Asian 
 
         12   values and Asian culture as well. And I'll give you examples of 
 
         13   this. 
 
         14   First of all, the Co-Prosecutors interpret some Khmer metaphors 
 
         15   literally, and this, unsurprisingly, leads to fundamental 
 
         16   misinterpretation of their meaning. 
 
         17   For instance, day and night is often used to describe working 
 
         18   hard and trying one's best. It does not literally mean working 
 
         19   during day and nighttime. 
 
         20   Similarly, working with one's bare hands is commonly used to 
 
         21   describe creating or building something out of nothing. It does 
 
         22   not literally mean using one's hands only with no reliance on 
 
         23   other material. 
 
         24   Another expression is blood and sweat. Blood and sweat means work 
 
         25   product obtained through one's own hard work, often through great 
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          1   effort. For example, I can say that my salary is exchanged with 
 
          2   my blood and sweat. This does not mean, however, that I work 
 
          3   under inhumane conditions. 
 
          4   [13.58.57] 
 
          5   The same thing can be said about the phrase hot battlefields, 
 
          6   which is a metaphor often used to describe national 
 
          7   reconstruction under the DK. 
 
          8   As my colleague, Liv Sovanna, discussed last week, and unlike 
 
          9   what the Co-Prosecutors argue in paragraph 1135 of their brief, 
 
         10   this obviously does not mean that people are exposed to lethal 
 
         11   danger and are expected to die while working. It's a policy 
 
         12   metaphor. 
 
         13   Now, the Co-Prosecutors also misinterpret the CPK's behaviour. 
 
         14   And for instance, they highlight the fact that the CPK made Tram 
 
         15   Kak a model district, the fact that it was proud of the 1st 
 
         16   January Dam and the Trapeang Thma Dam and the fact that senior 
 
         17   leaders constantly encourage the people to work hard. 
 
         18   [14.01.01] 
 
         19   And what they say is that all this shows that the CPK praised 
 
         20   enslaving the people and took pride in making the people 
 
         21   miserable. 
 
         22   Mr. President, in fact, this interpretation blatantly disregards 
 
         23   both Cambodian and Asian cultures. As you know, these cultures 
 
         24   place great value on being hard working, resilient and capable of 
 
         25   overcoming great difficulty. 
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          1   It's these qualities and the power and wisdom of the people that 
 
          2   the CPK took pride in, not the temporary hardship that the people 
 
          3   had to endure. 
 
          4   And if I can give you an analogy or two, the Co-Prosecutors' 
 
          5   interpretation is as absurd as saying that military medals are 
 
          6   awarded to praise the brutality of war instead of the heroic 
 
          7   contribution of soldiers. It's as ridiculous as saying, for 
 
          8   example, that Cambodian parents who tell their children to study 
 
          9   hard do so because they have the criminal intent to abuse those 
 
         10   children. 
 
         11   Whether consciously or subconsciously, it seems that the 
 
         12   Co-Prosecutors' misinterpretation of evidence owes to a Western 
 
         13   liberal democratic mentality. 
 
         14   [14.02.28] 
 
         15   As I'm sure you know, Mr. President, this mentality is often 
 
         16   arrogant or condescending towards Asian or Communist cultures and 
 
         17   countries. 
 
         18   Another example of this mentality is the Co-Prosecutors' argument 
 
         19   that it could not have been possible for the Trapeang Thma dam 
 
         20   construction to be completed so quickly and with so few resources 
 
         21   had there not been threats and violence to force people to work. 
 
         22   And you'll find this argument in paragraph 1133 of their brief. 
 
         23   Your Honours, this particular argument is both illogical and 
 
         24   culturally offensive. It presumes that Cambodian people could not 
 
         25   possibly have been patriotic enough to willingly unite to build 
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          1   their country. We simply disagree. 
 
          2   [14.03.23] 
 
          3   Like one witness testified on the 1st January Dam, despite 
 
          4   difficulties, many people were, in fact, proud of their work. 
 
          5   Now, I offer these examples to define the parameters of our 
 
          6   debate with the Co-Prosecutors and to highlight once again the 
 
          7   importance of interpreting evidence in historical and cultural 
 
          8   context, not in a vacuum. 
 
          9   And with that said, I'll now move on to the discussion of the 
 
         10   four crosscutting themes in the evidence, beginning with the 
 
         11   authority structure of the four sites. 
 
         12   Now, Your Honours, as you'll recall, the Tram Kak cooperatives, 
 
         13   the 1st January Dam and the Trapeang Thma Dam were under the 
 
         14   authority of the Public Works and Agriculture Departments. 
 
         15   Kampong Chhnang airfield, on the other hand, was under exclusive 
 
         16   military command. 
 
         17   And therefore, what's clear is that none of the four sites were 
 
         18   under the authority of Nuon Chea, who is in charge, as you know, 
 
         19   of Party education and training. 
 
         20   Moreover, despite being under the overall responsibility of a 
 
         21   zone or division, the four sites were not directly supervised by 
 
         22   the zone or division level authorities. Instead, it was the 
 
         23   lowest level authorities like unit chiefs or commanders who were 
 
         24   responsible for their day-to-day operation. 
 
         25   [14.05.02] 
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          1   In reality, these unit authorities had significant autonomy, 
 
          2   which resulted in varied living and working conditions from unit 
 
          3   to unit. Some units implemented Party policies correctly, while 
 
          4   some deviated from them. Some deviations owed to poor judgment or 
 
          5   misunderstanding, while others were intentional sabotage. 
 
          6   For example, the evidence shows that rebels active in the 
 
          7   Northwest Zone took away supplies meant for the people in order 
 
          8   to sponsor their subversive movements. 
 
          9   Ta Val, the infamous Ta Val, who was the sector cadre in charge 
 
         10   of the Trapeang Thma dam, also encouraged unit chiefs to mistreat 
 
         11   the people at the dam in order to turn them against the CPK. And 
 
         12   yet, Your Honours, despite all this, the Co-Prosecutors still 
 
         13   claim that there was a perfect chain of command from the national 
 
         14   level down to the lowest unit level and that authorities from 
 
         15   each level acted perfectly in compliance with instructions and 
 
         16   policies from the top without deviation. 
 
         17   [14.06.22] 
 
         18   And the Co-Prosecutors' basis for this unconvincing argument, 
 
         19   frankly, is general evidence that each level of authority was in 
 
         20   contact with its adjacent levels and that they all attended Party 
 
         21   training. 
 
         22   However, the reality is that apart from a handful of telegrams or 
 
         23   minutes of meetings, there is no evidence on the specific content 
 
         24   of any communication between various levels of authorities. And 
 
         25   without knowing that content, the mere fact that they 
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          1   communicated with each other is far from sufficient. It cannot 
 
          2   prove beyond a reasonable doubt that policies and instructions 
 
          3   were always passed on fully and accurately and then implemented 
 
          4   strictly by the authorities. 
 
          5   And in fact, the variation of conditions between different units 
 
          6   shows that it was not the case. 
 
          7   The Co-Prosecutors also argue that senior CPK leaders, including 
 
          8   Nuon Chea, knew of alleged inhumane conditions and crimes at the 
 
          9   four sites both because there was this chain of command between 
 
         10   the authorities and because they visited the sites. 
 
         11   [14.07.38] 
 
         12   However, again, without evidence on the content of the 
 
         13   communication, it's impossible to assess the actual knowledge 
 
         14   passed on. 
 
         15   In the handful of telegrams and minutes of meetings that we have 
 
         16   available in evidence, there are neither details such as specific 
 
         17   working hours or personal work quotas, nor is there information 
 
         18   like people being punished for failing to fulfil work 
 
         19   assignments. 
 
         20   Zone level reports sometimes vaguely mentioned that there were 
 
         21   problems with people's living standards. However, instead of 
 
         22   offering specifics, those reports simply stated that measures 
 
         23   were taken to solve them or that the situation was improving. 
 
         24   [14.08.32] 
 
         25   Now Mr. President, last week, the Co-Prosecutors quoted documents 
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          1   which reported problems, but what they deliberately omitted 
 
          2   mentioning was that, in those documents, it's also clear that the 
 
          3   authorities were trying to solve the problems. 
 
          4   For instance, they mentioned a September 1975 document, which 
 
          5   said that people were working hard 15 hours a day. And you can 
 
          6   look into this further at the exhibit, E3/781. 
 
          7   However, what they fail to mention is that that document 
 
          8   expressed concerns over this problem. As a result, it emphasized 
 
          9   that machinery must be developed to reduce manual labour. And 
 
         10   moreover, in documents subsequent to this one, the CPK repeatedly 
 
         11   emphasized, they stressed, that people should not work long hours 
 
         12   without sufficient rest. And I've mentioned this earlier in the 
 
         13   first part of my presentation. 
 
         14   In addition, evidence also shows that lower level authorities 
 
         15   often withheld information from their superiors, and the 
 
         16   Co-Prosecutors are also aware of this. In paragraph 758 of their 
 
         17   brief, they mention that a Tram Kak cadre reported malnutrition 
 
         18   and shortage of medicine to the district authorities, but was 
 
         19   apparently scolded for doing so. The district authorities who 
 
         20   allegedly scolded him obviously would not pass this kind of 
 
         21   information on their superiors. 
 
         22   [14.10.22] 
 
         23   Mr. President, Your Honours, with all these factors combined, 
 
         24   it's clear that senior CPK leaders did not obtain sufficient 
 
         25   knowledge of the conditions through the communication system. And 
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          1   as you'll recall, the other way they tried to prove this 
 
          2   allegation was through site visits. But it's also unlikely that 
 
          3   the leaders obtained enough knowledge through those site visits. 
 
          4   The sites were huge, and there large, large number of people 
 
          5   there. This made it obviously impossible for the leaders to see 
 
          6   everything. And moreover, we have evidence that many units 
 
          7   instructed their members to work more actively when the leaders 
 
          8   visited. 
 
          9   [14.11.12] 
 
         10   As a result, what they could see was that people were in 
 
         11   relatively good physical condition and, also, that they were 
 
         12   working in high morale. 
 
         13   Furthermore, the perfect -- the perfect control and communication 
 
         14   system argued by the Co-Prosecutors does not exist in even the 
 
         15   most organized country. What they're describing is essentially 
 
         16   just a state administrative structure. 
 
         17   Now, Mr. President, if this is sufficient to make Nuon Chea 
 
         18   criminally responsible for the actions of the lowest level DK 
 
         19   authorities, then by analogy, any senior state leaders can be 
 
         20   held criminally responsible for any crimes committed by the 
 
         21   lowest officials of their country. It's clearly ridiculous. 
 
         22   That concludes what we were going to tell you on that theme, and 
 
         23   so I'll move on to the next theme I'll discuss, which is the 
 
         24   purpose and the function of the four sites. 
 
         25   Now, as I mentioned earlier, the establishment of cooperatives 
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          1   and the construction of water projects and defensive facilities 
 
          2   were not to enslave the population. They were necessary for 
 
          3   national reconstruction and defence, which ultimately aimed at 
 
          4   improving people's lives. And let's take Kampong Chhnang 
 
          5   airfield, for example. 
 
          6   [14.12.52] 
 
          7   The Closing Order alleges that it was a tempering site to punish 
 
          8   soldiers who were considered as so-called "bad elements" by 
 
          9   making them work as slaves under inhumane conditions. 
 
         10   Mr. President, this is completely unsubstantiated. Compared to 
 
         11   its neighbours, Cambodia did not have a strong air force, and 
 
         12   this put it at a distinct disadvantage in its border clashes with 
 
         13   Thailand and Vietnam. That was why the CPK decided in early 1976 
 
         14   to build a military airfield secretly in Kampong Chhnang to 
 
         15   better defend the country. 
 
         16   Later on, the need for the airfield to be put in use became 
 
         17   increasingly urgent, as the armed conflict between Cambodia and 
 
         18   Vietnam intensified, as you know. However, nothing in the CPK 
 
         19   documents suggested that it was a site for tempering bad 
 
         20   elements. 
 
         21   [14.13.59] 
 
         22   Soldiers constructing the airfield were not sent there because 
 
         23   they were considered so-called bad elements. They were sent there 
 
         24   because they were members of the most trusted elite units of the 
 
         25   armed forces, that is, the Centre divisions like Division 310, 
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          1   450, 502 and 703. 
 
          2   These Centre divisions, unlike the local military forces, were 
 
          3   supposed to be always mobile and ready to be deployed anywhere at 
 
          4   any time to respond to the most challenging situations. This 
 
          5   included the strategically significant and increasingly urgent 
 
          6   and demanding construction work for the Kampong Chhnang airfield. 
 
          7   Now, when they were asked why they considered the airfield a 
 
          8   so-called tempering place, witnesses largely agreed that it was 
 
          9   because the conditions there were harsh, or at least harsher than 
 
         10   other places. However, difficult conditions were often inevitable 
 
         11   given the dire general situation the country was in. And of 
 
         12   course, it would be particularly so for members of the Centre 
 
         13   divisions who were supposed to take on the most challenging 
 
         14   situations, as I just said. 
 
         15   Therefore, the conditions at the airfield don't, as such, make 
 
         16   the work there a punishment. But this misunderstanding of the 
 
         17   nature of the work then led some soldiers to further speculate 
 
         18   that they were punished because of things like their association 
 
         19   with traitors involved in the failed 1977 coup that my colleague, 
 
         20   Victor Koppe, discussed last week. 
 
         21   [14.15.50] 
 
         22   Some of the soldiers mistakenly thought that this speculation was 
 
         23   proven by the fact that some unit commanders at the airfield 
 
         24   warned them to stay loyal and to work hard to avoid arrest or 
 
         25   punishment. However, Your Honours, take a moment to think about 
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          1   it. There's nothing strange about soldiers being reminded of 
 
          2   their duty to serve the nation and the legal consequences of 
 
          3   failing to do so. And it's also legitimate that soldiers whose 
 
          4   commanders had recently been arrested for involvement in a coup 
 
          5   would then have been subject to more reminders than usual. 
 
          6   But this does not mean that they were being punished for such 
 
          7   association. In fact, the evidence shows that during their 
 
          8   service at the airfield, some soldiers, including those from 
 
          9   Division 310, were sent to receive technical training. Following 
 
         10   this, they were subsequently assigned to work with Chinese 
 
         11   experts on advanced airfield construction tasks. 
 
         12   [14.16.59] 
 
         13   And this confirms that service at the airfield was part of 
 
         14   regular military duty and that soldiers there continued to be 
 
         15   trusted with important tasks. 
 
         16   Now, as you know, the Co-Prosecutors argue that they were just 
 
         17   "workers" who were stripped of their military status as part of 
 
         18   their punishment. In Court, they tried to encourage witnesses to 
 
         19   believe this by suggesting that the fact that they were unarmed 
 
         20   and doing construction work shows that they were no longer 
 
         21   soldiers. 
 
         22   However, as we know, it's perfectly normal for soldiers to be 
 
         23   unarmed in certain circumstances, depending on the nature of 
 
         24   their mission. And most countries have non-combat military 
 
         25   positions. 
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          1   For instance, the United States military has a naval construction 
 
          2   force. It's called the Seabees. And their duty is to construct 
 
          3   military bases and other facilities just like airfields, yet no 
 
          4   one would dispute their military status. 
 
          5   [14.18.12] 
 
          6   In fact, surviving DK documents show that soldiers working at 
 
          7   Kampong Chhnang continued to be considered part of the armed 
 
          8   forces, as we've argued. 
 
          9   And just like at Kampong Chhnang airfield, the other three sites 
 
         10   were also legitimate projects rather than a means of enslavement 
 
         11   or punishment. And moreover, contrary to what many are made to 
 
         12   believe, the CPK did not ignore technical and scientific 
 
         13   standards in building those projects. 
 
         14   As evidenced by DK internal documents, the technical details of 
 
         15   public works were handled by a technical department in the 
 
         16   government which was filled with specialists. 
 
         17   The CPK also recruited experienced specialists to train young 
 
         18   technicians with modern techniques. 
 
         19   As a result, and as I've already mentioned, most water projects 
 
         20   functioned as planned, permitted year round cultivation and 
 
         21   abundant fish. And we can take the 1st January Dam as a more 
 
         22   specific example. 
 
         23   [14.19.21] 
 
         24   As you'll recall, Mr. President, a current provincial water 
 
         25   resources and meteorology officer who was in charge of the Chinit 
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          1   River area testified that the 1st January Dam, built during the 
 
          2   DK, continued to function properly until 1990. 
 
          3   He described it as very beneficial, that's a quote, as it 
 
          4   irrigated the fields in both Baray and Santuk districts, 
 
          5   resulting in rice production of about three tonnes per hectare. 
 
          6   And his evidence was corroborated by a former local village 
 
          7   chief, who also testified that the dam was a, and I quote, "great 
 
          8   work" which produced "huge harvests". 
 
          9   So having spoken now about the purpose and function of the four 
 
         10   sites, I'll be moving on next to the theme of living and working 
 
         11   conditions. 
 
         12   Two general issues must be kept in mind in assessing the living 
 
         13   and working conditions. 
 
         14   First, the conditions must be assessed in their historical and 
 
         15   geographical context. It's unreasonable to compare conditions in 
 
         16   an under-developed, war-torn country in the 1970s to conditions 
 
         17   in peacetime modern developed countries. 
 
         18   [14.21.01] 
 
         19   The Closing Order's allegation that the CPK created, and I quote, 
 
         20   "conditions that were calculated to bring about the destruction" 
 
         21   of the population, that is a major, major misinterpretation. The 
 
         22   CPK did not intentionally withhold material from the people or 
 
         23   deny the people better conditions. The situation was difficult 
 
         24   because there simply was not enough material or better conditions 
 
         25   to offer. 
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          1   For example, the Co-Prosecutors argue that people at the 
 
          2   worksites were not provided with mosquito nets or blankets, and 
 
          3   what they suggest is that the CPK denied them such supplies. 
 
          4   However, the truth is, as is evidenced by numerous CPK documents, 
 
          5   that the Party was trying its best to produce as much clothes, 
 
          6   mosquito nets and blankets as possible to meet the people's 
 
          7   needs. 
 
          8   [14.22.08] 
 
          9   The reality is, it takes time to obtain enough supplies for an 
 
         10   entire population, so in the meantime, people were asked to bring 
 
         11   whatever they had at home to the worksites. Some people had 
 
         12   mosquito nets and blankets. Some did not. The situation varied. 
 
         13   But the CPK had no policy to deny people supplies. 
 
         14   And even nowadays, many Cambodians in remote areas still don't 
 
         15   have mosquito nets, and the same goes for the alleged lack of 
 
         16   proper toilets at the worksite, the shortage of medicine and the 
 
         17   inability to eliminate malaria and malnutrition. 
 
         18   And then the second issue is the autonomy of lower level 
 
         19   authorities. As I mentioned earlier, unit authorities had large 
 
         20   autonomy regarding the daily organization of work, and this 
 
         21   resulted in the variation of conditions. As I said, some units 
 
         22   implemented the Party policies correctly, while others deviated 
 
         23   from the policies. And I'll give you an example here. 
 
         24   Each village was responsible for the food supply for its members 
 
         25   at the worksites. As a result, while some claimed about food -- 
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          1   complained about food shortages, people from other locations said 
 
          2   that they had enough rice and fish to eat. 
 
          3   [14.23.44] 
 
          4   To take another example, the setting of individual work quotas 
 
          5   varied substantially between different units. Some people 
 
          6   reported that they had to carry one cubic metre of earth per day. 
 
          7   Others claimed that they were assigned more, ranging from 1.5 to 
 
          8   six cubic metres. And it was also up to the unit authorities to 
 
          9   allow people to rest when necessary. 
 
         10   Again, evidence shows that some units let the sick members rest, 
 
         11   and they organized other members to help share the workload. But 
 
         12   then there were other units which reportedly disallowed sick 
 
         13   members to rest. 
 
         14   Similarly, Mr. President, while some claimed that their units 
 
         15   worked frequently at night, others said that night work was 
 
         16   exceptional. Sometimes it owed to the specifically urgent nature 
 
         17   of a task, while sometimes it was just because it was easier to 
 
         18   work during the cooler hours of nighttime. 
 
         19   [15.24.55] 
 
         20   However, CPK senior leaders should not be held criminally 
 
         21   responsible for practices that deviated from the CPK's explicit 
 
         22   policies or from its fundamental principle to care for the people 
 
         23   to win their support. 
 
         24   And as to the allegation that the CPK forced children to work as 
 
         25   adults, it is a deviation from the CPK official policy to do so. 
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          1   CPK documents were clear. They emphasized that children were only 
 
          2   to be given light work. 
 
          3   And why such deviations occasionally took place is unclear from 
 
          4   the evidence in most cases. However, there was one civil party 
 
          5   who told you, the Chamber, that she insisted on working at the 
 
          6   1st January Dam despite being told not to because of her young 
 
          7   age. And what she said when explaining the reasoning for her 
 
          8   decision was that she, as a former city resident, was afraid of 
 
          9   insects, and thus preferred construction work to farming. 
 
         10   Turning to the allegation the people had no freedom of movement, 
 
         11   it is very important to remember that this freedom is not 
 
         12   absolute. International law allows certain restrictions of it. 
 
         13   [14.26.25] 
 
         14   It's normal and it's legitimate that people need to seek 
 
         15   permission to leave their designated working location during 
 
         16   working hours. Even we have to do it. However, the evidence shows 
 
         17   that outside working hours, on the official rest days, that is, 
 
         18   every tenth day, people had the freedom to visit their family or 
 
         19   go back to their villages. 
 
         20   And in any case, lawful restriction of freedom of movement is 
 
         21   normally stricter for the military, especially if they're on 
 
         22   secret missions such as building the secret Kampong Chhnang 
 
         23   airfield. Moreover, Your Honours, as I'm sure you'll appreciate, 
 
         24   given that military desertion and absence without leave are both 
 
         25   illegal in any country, it's legitimate that soldiers who 
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          1   deserted their duty at the airfield would ultimately be captured 
 
          2   and interrogated. 
 
          3   [14.27.29] 
 
          4   Turning to another point that the Co-Prosecutors raised in their 
 
          5   brief and in Court, the evidence shows that patrolling guards at 
 
          6   the worksites were not there to control the people, but to 
 
          7   provide security for them such as by preventing them from 
 
          8   approaching dangerous areas to avoid accidents. They also had 
 
          9   duties to protect the construction from external menaces such as 
 
         10   sabotage by rebel movements. 
 
         11   Additionally, the evidence shows no systematic discrimination 
 
         12   against so-called New People or any other group of people, nor is 
 
         13   there evidence on large-scale condition-related deaths. Actually, 
 
         14   most witnesses testify that there was no death of overwork or 
 
         15   starvation, and in many units, that there were no deaths at all, 
 
         16   even from diseases. 
 
         17   And the Co-Prosecutors have also failed to prove any causal link 
 
         18   between any alleged deaths and the working or living conditions. 
 
         19   Mr. President, this takes me to my fourth and final theme, which 
 
         20   is security issues. 
 
         21   Within this theme, I'll talk about three topics: alleged 
 
         22   punishment measures; so-called enforced disappearances, and 
 
         23   killings. 
 
         24   [14.29.01] 
 
         25   First, as to punishment. Some people claimed that in their units, 
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          1   food rations were reduced for those who failed to fulfil their 
 
          2   work quota. Others say that their units did not have such a 
 
          3   practice. 
 
          4   What's clear, therefore, is that the food reduction practice 
 
          5   deviated from the CPK policies. 
 
          6   And in fact, the Southwest Zone secretary, Ta Mok, explicitly 
 
          7   instructed his subordinates that there should be no consequence 
 
          8   for failing to meet the work quota. Likewise, Pol Pot also said 
 
          9   that the rapid development of the country must not be done at the 
 
         10   cost of the people's health. 
 
         11   Turning to the allegation that lazy people were put in so-called 
 
         12   special units to be punished by working harder and eating less, 
 
         13   what the evidence actually shows is that witnesses who claimed 
 
         14   that this happened were actually never part of those special 
 
         15   units. They only heard about it. 
 
         16   [14.30.14] 
 
         17   It also appears that many of them assumed that these special 
 
         18   units were a punishment measure because their members had to work 
 
         19   harder. However, other witnesses, some of whom were part of these 
 
         20   special units, testified that special units were model or elite 
 
         21   units. They worked harder and longer than ordinary units, and 
 
         22   were also given more food. 
 
         23   As to the second issue, alleged disappearances, there is no 
 
         24   credible evidence that any of those amounted to an illegal 
 
         25   deprivation of liberty involving DK officials, and nor is there 
 

E1/524.101517296



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 98 

                                                          98 
 
          1   evidence that the officials intentionally hid their fate or 
 
          2   whereabouts of the disappeared people. 
 
          3   Now, you'll recall this from the hearings. Some witnesses or 
 
          4   civil parties claimed that people disappeared after being called 
 
          5   to study sessions or being reassigned to other tasks in other 
 
          6   locations or being hospitalized, but there is actually no 
 
          7   evidence that these official reasons for their absence were 
 
          8   untrue, and it's actually worth me highlighting that the evidence 
 
          9   does show that there were, indeed, occasional trainings, frequent 
 
         10   rotation or transfer of work forces and hospitalized -- 
 
         11   hospitalization of ill or injured people. And in addition, some 
 
         12   soldiers were absent from work because they illegally deserted 
 
         13   their military post. 
 
         14   [14.32.02] 
 
         15   Finally, as the Supreme Court Chamber ruled, enforced 
 
         16   disappearances, even if proven, is insufficient for findings that 
 
         17   killings occurred. And so regarding that question of killings, 
 
         18   let's discuss that a little bit now. 
 
         19   Mr. President, there is neither forensic evidence nor credible 
 
         20   witness evidence to prove any alleged killings beyond reasonable 
 
         21   doubt. Again, let's take Kampong Chhnang airfield for example. 
 
         22   One witness speculated that there was a place about 500 metres 
 
         23   away from the airfield which was a killing site, and he said that 
 
         24   simply because soldiers were prohibited from going there. But in 
 
         25   fact, the tribunal's investigator's site identification report 
 

E1/524.101517297



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 99 

                                                          99 
 
          1   clearly states that there was no sign of mass graves in the area 
 
          2   surrounding the airfield. The closest mass graves they could find 
 
          3   were about 20 kilometres away. 
 
          4   [14.33.11] 
 
          5   And this was said to be the location where some East Zone 
 
          6   soldiers were allegedly killed and buried after the 6th of 
 
          7   January 1979. 
 
          8   However, I don't need to tell you this. Events subsequent to the 
 
          9   6th of January 1979 are outside the jurisdiction of this 
 
         10   tribunal. 
 
         11   And just to finish off this point, it's also worth us noting that 
 
         12   the Co-Prosecutors blatantly misrepresented the site 
 
         13   identification report in this regard in paragraph 1202 or their 
 
         14   brief. 
 
         15   To conclude on the evidence on cooperatives and work sites in the 
 
         16   DK and on this part of Nuon Chea's case in general, Mr. 
 
         17   President, the Co-Prosecutors have failed to prove beyond a 
 
         18   reasonable doubt that any of the alleged crimes in relation to 
 
         19   any of the four sites took place, nor have they managed to 
 
         20   establish Nuon Chea's criminal responsibility for those crimes. 
 
         21   As with what we said during our discussion on cooperatives and 
 
         22   worksite policy, this becomes crystal clear the moment that you 
 
         23   look at the evidence from the four sites in proper context. 
 
         24   [14.34.32] 
 
         25   Now, Mr. President, I note the time. I'm about to move on to our 
 

E1/524.101517298



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 100 

                                                         100 
 
          1   next presentation on the regulation of marriage. We could break 
 
          2   here if you like or I could start for five minutes. We're in your 
 
          3   hands in this regard. 
 
          4   (Short pause) 
 
          5   MR. PRESIDENT: 
 
          6   Thank you. 
 
          7   It is now the appropriate time for the break. The Chamber will 
 
          8   take a short break from now until 2.50. 
 
          9   The Court is now in recess. 
 
         10   (Court recesses from 1435H to 1450H) 
 
         11   MR. PRESIDENT: 
 
         12   Please be seated. 
 
         13   The Court is now back in session, and the floor is given to the 
 
         14   defence team for Mr. Nuon Chea to present the arguments. 
 
         15   MS. CHEN: 
 
         16   Thank you again, Mr. President. 
 
         17   As I mentioned before the break, I'll now be turning to the 
 
         18   fourth and final CPK policy in this trial, the regulation of 
 
         19   marriage, and particularly, the allegations of forced marriage 
 
         20   and rape. 
 
         21   Now, the Co-Prosecutors allege that the CPK "sought to rapidly 
 
         22   increase the population of Cambodia by arranging marriages of 
 
         23   people without their consent". And what they say is that this was 
 
         24   supposedly part of the CPK's broader policy to enslave the 
 
         25   population. 
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          1   Mr. President, Your Honours, yes, the CPK had a policy regulating 
 
          2   marriage and one encouraging population growth. However, far from 
 
          3   requiring marriage between unwilling individuals and promoting 
 
          4   rape, the official CPK policy was just like that of any other 
 
          5   country. People could get married if they both consented and if 
 
          6   the authorities approved. 
 
          7   [14.52.36] 
 
          8   Similarly, people were encouraged to have children to ensure the 
 
          9   country's growth. 
 
         10   This was a normal demographic policy which existed in most 
 
         11   countries in the world at the time and still occurs. But by 
 
         12   portraying this normal regulation of marriage as a so-called 
 
         13   breeding programme, the Co-Prosecutors are here using drama and 
 
         14   emotion to hide the fact that there is no evidence of a forced 
 
         15   marriage policy. 
 
         16   They are asking you, Mr. President and Your Honours, to rule that 
 
         17   since the CPK encouraged people to have children, well, then, 
 
         18   they had to have had a policy to force people to marry and that 
 
         19   encouraged rape. 
 
         20   However, this is a figment of the Co-Prosecutors' imagination. It 
 
         21   is an attempt to demonize the CPK in blind loyalty once again to 
 
         22   the Manichean narrative. It ignores credible evidence and 
 
         23   misrepresents the rest in a relentless attempt to secure a 
 
         24   conviction. You cannot allow it. 
 
         25   [14.54.04] 
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          1   Mr. President, the question of forced marriage and a rape within 
 
          2   the context of marriage is a sensitive one. Marriage is an 
 
          3   intimate matter. It touches on the questions of free will and 
 
          4   consent, which are dear to most. It also touches on the 
 
          5   institution of marriage on which so many societies are based. It 
 
          6   also touches, finally, on the concept of love, one of our 
 
          7   deepest, dearest emotions. 
 
          8   [14.54.40] 
 
          9   It's also culturally sensitive. Talking about one's personal 
 
         10   feelings and sexual relations is taboo in many places, including 
 
         11   here in Cambodia. It's even more sensitive when it's discussed in 
 
         12   as public a setting as this courtroom and with people from the 
 
         13   opposite sex and from different cultures. 
 
         14   At the end of the day, the charges of forced marriage and rape 
 
         15   within forced marriage are particularly emotional. They strike 
 
         16   close to home for many people. 
 
         17   However, Mr. President, Your Honours, the question that this 
 
         18   Tribunal needs to answer is not whether the way marriages were 
 
         19   regulated under DK was morally right or wrong. The question is 
 
         20   also not about how this evidence might make us feel. The question 
 
         21   is whether there is credible evidence showing that crimes were 
 
         22   committed according to an official CPK policy for which Nuon Chea 
 
         23   can be held responsible. And the answer is no. 
 
         24   [14.56.07] 
 
         25   Mr. President, Your Honours, please resist the pressure of your 
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          1   emotions and that of others and look at the evidence in an 
 
          2   objective and neutral way. Please ignore the lobbying that you're 
 
          3   under from activists. Thanks to a flood of international funding 
 
          4   on researching sexual violence, some activists tend to 
 
          5   over-emphasize isolated cases of what really constitutes forced 
 
          6   marriage. But, please, remember that much of the research on 
 
          7   so-called forced marriage is inherently flawed and biased. As you 
 
          8   might know, the starting point of that research has often been to 
 
          9   find victims of forced marriage rather than to neutrally analyse 
 
         10   a representative spectrum of the Cambodian population to assess 
 
         11   how marriage took place under the DK. 
 
         12   [14.57.11] 
 
         13   You should also ignore the pressure of the dominant Western 
 
         14   perspective that marriage must take place in a certain way and 
 
         15   under certain circumstances. Love and marriage are notions that 
 
         16   have many nuances depending on the country and culture. Love 
 
         17   marriage is a fundamentally Western concept, which does not exist 
 
         18   in most countries in the world. Indeed, what's important is to 
 
         19   bear in mind how marriages took place both before and after the 
 
         20   DK. 
 
         21   Mr. President, Your Honours, Peg LeVine, who was one of the 
 
         22   expert witnesses on marriage, she perfectly described the 
 
         23   challenges that you Judges have before you. She said, and I 
 
         24   quote: 
 
         25   "How will the Judges ensure a fair trial for those accused of 
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          1   forced marriages with so many double binds before them." 
 
          2   These double binds or contradictions are created by emotions and 
 
          3   political considerations. They have no place in a proper court. 
 
          4   At the end of the day, this Tribunal will not create a positive 
 
          5   and lasting legacy for Cambodia and for the international 
 
          6   community if you automatically convict Nuon Chea for forced 
 
          7   marriage just because you feel pressure or fear being seen as 
 
          8   insensitive if you don't. That positive legacy will be created by 
 
          9   judges that act independently, impartially and with integrity. 
 
         10   [14.59.03] 
 
         11   Please follow the evidentiary principles now perfectly clarified 
 
         12   by the Supreme Court Chamber. Your duty is to respect Nuon Chea's 
 
         13   presumption of innocence and to look at the evidence in a 
 
         14   dispassionate and careful way, and what you'll see when you do so 
 
         15   is that there is no evidence supporting the Co-Prosecutors' case. 
 
         16   [14.59.31] 
 
         17   Now, Mr. President, to offer you a road map of my presentation. I 
 
         18   will be beginning by discussing the regulation of marriage by 
 
         19   first presenting the official CPK policy on marriage, which, as 
 
         20   I've already mentioned, was based on consent. I'll then show you 
 
         21   that the Co-Prosecutors' so-called breeding programme is a 
 
         22   desperate attempt to have Your Honours enter a conviction on the 
 
         23   basis of speculation and bias rather than on actual evidence. 
 
         24   And, then, in the second part of our presentation, my colleague 
 
         25   Liv Sovanna and I will show that there was no such thing as a 
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          1   nationwide systematic practice of forced marriage from which you 
 
          2   could find that an official forced marriage policy existed. To 
 
          3   the contrary, we'll show that where evidence does point to 
 
          4   crimes, those were isolated incidents rather than evidence of a 
 
          5   nationwide policy. 
 
          6   [15.00.38] 
 
          7   So then turning first to this question of policy. The 
 
          8   Co-Prosecutors allege that the CPK had an official forced 
 
          9   marriage policy, however, not only do they fail to present 
 
         10   sufficient evidence, they also ignore the two elephants in the 
 
         11   room. And that is, first, that there is clear evidence that the 
 
         12   CPK had a consent-based policy on marriage. And the second, that 
 
         13   both of the expert witnesses on marriage, Peg LeVine and Kasumi 
 
         14   Nakagawa, they both testified that there was no evidence of a 
 
         15   nationwide policy on forced marriage. 
 
         16   [15.01.28] 
 
         17   The reality is that the Co-Prosecutors were unable to point to 
 
         18   even a single piece of evidence that the CPK had an official 
 
         19   policy to forcibly marry people, as you can see in their brief. 
 
         20   What the evidence actually shows is that there was indeed an 
 
         21   official CPK policy regulating marriage, however, it was not a 
 
         22   forced marriage policy nor was it a breeding program. It was a 
 
         23   legitimate policy requiring consent from both parties for a 
 
         24   marriage to be valid, just like in any other country in the 
 
         25   world. 
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          1   Mr. President, the CPK, like every political institution, 
 
          2   followed a set of principles. These were called The Revolutionary 
 
          3   Principles and they're described as, and I quote, "The laws, the 
 
          4   rules, the views, the stances and the morality" of both the Party 
 
          5   and of the people. Everyone was to respect and follow them; 
 
          6   otherwise, the revolution would fail. 
 
          7   [15.02.54] 
 
          8   And as we've discussed at length in trial, the sixth 
 
          9   revolutionary policy sets out the CPKs policy on marriage, and it 
 
         10   said that, "Setting up a family" had to follow two concepts and 
 
         11   I'll quote those to you: 
 
         12   "First, both parties agree. Second, the collective agree and then 
 
         13   it is done." 
 
         14   [15.03.25] 
 
         15   Notably, and as you also may recall, the sixth principle also 
 
         16   strictly prohibited sexual violence. It, in fact, reads: "Do not 
 
         17   behave in any way that violates females." 
 
         18   And on 5 August 1978, Pol Pot reiterated this principle, stating 
 
         19   that marriages should occur on a voluntary basis. 
 
         20   Mr. President, the policy could not be any clearer. Marriages had 
 
         21   to be based on consent. Marriages had to be approved by the 
 
         22   public authorities, no more and no less. And these two concepts, 
 
         23   in fact, as I've already mentioned, reflect how marriage is 
 
         24   regulated nearly everywhere in the world today. And, in fact, 
 
         25   they're the law that's applicable in Cambodia today. 
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          1   Now, conveniently, however, the Co-Prosecutors dismiss this clear 
 
          2   policy and what they claim is that it refers to the, and I quote: 
 
          3   "Power of the collectives to take the final decision whether the 
 
          4   couple formally agreed or not." 
 
          5   Now, Your Honours, we don't know how the Co-Prosecutors reached 
 
          6   this speculative conclusion. The plain meaning of the policy is 
 
          7   not only crystal clear but it's confirmed by a lot of evidence, 
 
          8   including from multiple witnesses. And I will now give you a few 
 
          9   examples. 
 
         10   [15.05.09] 
 
         11   Tep Poch, who was on the Baray District Committee in the Central 
 
         12   Zone said that -- quote: 
 
         13   "The marriage criteria were firstly, the issue of age. The girls 
 
         14   would have to be at least 18 years-old. Secondly, both persons 
 
         15   loved each other dearly and, thirdly, the parents approved the 
 
         16   marriage." 
 
         17   Chuon Thy, who was a West Zone regiment commander sent to the 
 
         18   East Zone, he testified that at a June 1978 meeting in Kampong 
 
         19   Chhnang, Pol Pot encouraged the arrangement of marriages for 
 
         20   people. But what exactly did Pol Pot say? That people should not 
 
         21   be forced to marry, that arrangements for marriage should only be 
 
         22   undertaken where the parties agreed. 
 
         23   [15.06.09] 
 
         24   And then we have Pech Chim, the former Tram Kak district 
 
         25   secretary in the Southwest Zone. He also testified that before 
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          1   organizing a marriage, local authorities had to consult the 
 
          2   couples and their parents. 
 
          3   And the same principle also applied in the military. Sao Sarun, 
 
          4   who was a committee member of autonomous Sector 105 and then 
 
          5   later the autonomous sector secretary, he said that combatants' 
 
          6   wedding ceremonies were organized after asking if both the 
 
          7   parents and the bride and groom approved of the marriage. 
 
          8   Similarly, low-level cadres also confirmed that there was no 
 
          9   forced marriage policy. You might recall Khoem Boeun, she was the 
 
         10   chief of Cheang Tong commune in Tram Kak district, and what she 
 
         11   said was that the practice was to consult couples and their 
 
         12   parents in accordance with the district instructions. 
 
         13   [15.07.11] 
 
         14   Seng Ol was the chairperson of the Women's Unit in Nhaeng Nhang 
 
         15   commune in Tam Kak district and she actually reported to the same 
 
         16   Khoem Boeun. And what Seng Ol said was that she was the one 
 
         17   directly in charge of marrying people and that marriages were 
 
         18   never directly coerced in her unit and that only if both parties 
 
         19   agreed would they be married. But, unfortunately, and as you 
 
         20   might recall, she was unable to testify because of health 
 
         21   concerns. 
 
         22   [15.07.48] 
 
         23   There are also other people who testified that the instructions 
 
         24   and practice was that marriages would only be arranged if people 
 
         25   agreed. 
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          1   We had You Vann, the Ro'ang commune deputy chief in Kampong Siem 
 
          2   district who confirmed this. 
 
          3   So did Heng Lai Heang, a cadre in charge of the base and commune 
 
          4   level in Kratie district in Sector 505. And she added that if 
 
          5   there were a situation where people disagreed, "There would not 
 
          6   be any serious problem". 
 
          7   Mr. President, even Duch who, as you know, has shown a clear 
 
          8   determination to incriminate Nuon Chea wherever possible to shift 
 
          9   the blame from himself, even Duch testified that he was not aware 
 
         10   of any policy of forced marriage. 
 
         11   The bottom line is this, the evidence is overwhelming in showing 
 
         12   that there was no official forced marriage policy. Mr. President, 
 
         13   Your Honours, unlike the Co-Prosecutors you cannot just ignore 
 
         14   this. 
 
         15   [15.09.09] 
 
         16   And, now, turning to the question of population growth. The 
 
         17   Co-Prosecutors also argue that part of the CPKs policy to enslave 
 
         18   the population was their, "Claim of ownership over the 
 
         19   reproductive capacity of their slaves". So as the Co-Prosecutors 
 
         20   would have you believe, the CPK forced young people to get 
 
         21   married and then forced those people to consummate their marriage 
 
         22   all to satisfy a goal of population growth. 
 
         23   [15.09.49] 
 
         24   Now, Mr. President, yes, the CPK did have a four-year plan to 
 
         25   increase the population of Cambodia to 15 million in order to 
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          1   build but also to protect the nation. Let's put this into 
 
          2   perspective, however. 
 
          3   Many countries encourage people to have children, particularly 
 
          4   during or immediately after a period of war. This type of policy 
 
          5   is called Population Control. And in 1974, 45 per cent of 
 
          6   countries in the world had policies aimed at influencing such 
 
          7   population growth. Indeed, until 1999, countries such as France, 
 
          8   Norway, Germany and Sweden had various measures in place to 
 
          9   encourage people to have children. In fact, our very own United 
 
         10   Nations itself has a population division and an expert group, 
 
         11   which analyses, "Policy responses to population aging and 
 
         12   population decline". 
 
         13   So then the question is, why do countries introduce such 
 
         14   policies. Well, first, because there is a risk that fewer births 
 
         15   will mean that there are not enough citizens to replace 
 
         16   themselves and, thus, ensure the country's long-term survival. 
 
         17   And, second, these policies address general issues of population 
 
         18   aging. 
 
         19   [15.11.34] 
 
         20   Now, the CPK, if anything, had all the more reason to encourage 
 
         21   the growth of Cambodia's population. As was discussed throughout 
 
         22   our two-day presentation, Cambodia was just coming out of years 
 
         23   of civil war, out of poverty and dictatorship under Lon Nol and 
 
         24   was at war again with its bigger neighbour, Vietnam. 
 
         25   So to put it plainly, to suggest that encouraging births within a 
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          1   population would amount to forcing people to marry, Mr. 
 
          2   President, it's simply ridiculous. 
 
          3   [15.12.11] 
 
          4   The Co-Prosecutors' argument that, "Studies have shown that this 
 
          5   CPK population policy entailed forced marriage and forced 
 
          6   pregnancy", in fact falls far from establishing this link beyond 
 
          7   reasonable doubt. And let's break this down a little. 
 
          8   First of all, this argument only relies on four publications by 
 
          9   academics and, quite surprisingly, they rely on the expert 
 
         10   witness Kasumi Nakagawa and, as you'll recall, this ignores the 
 
         11   fact that here in Court she testified that there was no evidence 
 
         12   of a nationwide policy on forced marriage. And then the remaining 
 
         13   publications on which the Co-Prosecutors rely are, as I mentioned 
 
         14   earlier, inherently biased for they were premised on finding 
 
         15   victims of sexual violence and not on analysing the situation of 
 
         16   marriage neutrally under the DK. Just like the Co-Prosecutors, 
 
         17   these publications' statements that the CPK forced marriage 
 
         18   through its population growth policy is based simply on 
 
         19   speculation. These so-called researchers had reached their 
 
         20   conclusion before even starting their research, blindly following 
 
         21   the Manichean narrative. 
 
         22   [15.13.44] 
 
         23   Your Honours, the truth is that the only neutral study undertaken 
 
         24   regarding the institution of marriage under the DK was that of 
 
         25   the second expert, Peg LeVine, and her study concluded that there 
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          1   was no link between population growth policy and forced marriage. 
 
          2   And it concluded that there was no forced marriage policy. 
 
          3   Again, and we must stress it, what the Co-Prosecutors are trying 
 
          4   to have you do, Mr. President and Your Honours, is to enter a 
 
          5   conviction in the absence of credible evidence on the sole basis 
 
          6   of wide speculation. This is unworthy of a court of law. 
 
          7   [15.14.42] 
 
          8   Now, moving to my last point regarding the CPK's policy on 
 
          9   marriage, I'll now discuss Nuon Chea's alleged role and 
 
         10   contribution to the policy, and I'll be brief. There is no 
 
         11   objective evidence. All that the Co-Prosecutors have is a quote 
 
         12   allegedly attributed to Nuon Chea in Thet Sambath's book, and in 
 
         13   that quote, Nuon Chea is reported to have said that, and I quote: 
 
         14   "The man always wants to choose a beautiful girl so that's why we 
 
         15   forced them to get married, and Angkar chose the wife." 
 
         16   This supposed quote, this is all the Co-Prosecutors have. And so, 
 
         17   Mr. President, what the Co-Prosecutors are asking you decide is 
 
         18   that just because Nuon Chea may have said we forced them to get 
 
         19   married that this is enough to establish beyond reasonable doubt 
 
         20   that Nuon Chea participated in and enforced a forced marriage 
 
         21   policy. The answer to this we think is obvious. If this were all 
 
         22   you needed, we wouldn't even have needed this trial. 
 
         23   [15.16.11] 
 
         24   Mr. President, the reality is that there is no recording of Nuon 
 
         25   Chea saying this to Thet Sambath. He was not given the 
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          1   opportunity to review the book before its publication. The 
 
          2   authors of the book said that they would: "Tell the story in the 
 
          3   way they thought it should be told." 
 
          4   Even the expert, Peg LeVine, when confronted with this quote in 
 
          5   Court expressed serious concerns about it representativeness and 
 
          6   its accuracy. The list can go on, Mr. President, but I think the 
 
          7   point is made. This quote, even if were something that Nuon Chea 
 
          8   said, proves absolutely nothing and it certainly does not 
 
          9   outweigh the overwhelming evidence showing that there was no such 
 
         10   thing as a forced marriage policy and that instead marriage was 
 
         11   based on consent. 
 
         12   [15.17.13] 
 
         13   Now, the Co-Prosecutors need to establish beyond reasonable doubt 
 
         14   that forced marriage occurred in a systematic way throughout the 
 
         15   DK. This is the only way that they can show that there was a 
 
         16   systematic pattern of conduct from which we can identify the 
 
         17   existence of a nationwide policy. 
 
         18   As I'll discuss next, however, and so will Liv Sovanna, the 
 
         19   evidence precludes such a finding. I'll first explain that there 
 
         20   is no such thing as a systemic practice where people were forced 
 
         21   to marry. Liv Sovanna will then discuss the allegations of 
 
         22   monitoring. He'll show that while there may have been isolated 
 
         23   incidents, they were the result of rogue elements rather than the 
 
         24   expression of an official, nationwide policy. 
 
         25   [15.18.14] 
 

E1/524.101517312



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 114 

                                                         114 
 
          1   So let's now look at those facts. The Co-Prosecutors argue, and I 
 
          2   quote that: 
 
          3   "The scale of the number of forced marriage and the similarity in 
 
          4   pattern establish that forced marriage and forced consummation 
 
          5   were part of a central CPK policy." 
 
          6   However, Your Honours, this is simply not true. The evidence 
 
          7   presented by the Co-Prosecutors is just a selection, which they 
 
          8   labelled as representative. What they ignored, however, is all 
 
          9   evidence, which did not fit the Manichean theory, including the 
 
         10   conclusions of the two expert witnesses who testified at length 
 
         11   in this trial. 
 
         12   [15.19.10] 
 
         13   The Co-Prosecutors allege that the CPK's: 
 
         14   "Frequent use of violence and demand for blind obedience created 
 
         15   a general atmosphere of terror and coercion where genuine 
 
         16   individual consent to marriage was generally not possible." 
 
         17   Once again, however, the Co-Prosecutors fail to offer credible 
 
         18   evidence to prove that claim and they also ignore the large 
 
         19   number of witnesses and civil parties who testified that people 
 
         20   were not forced to marry throughout the DK. So what the 
 
         21   Co-Prosecutors do is refer to a handful of witness testimony. 
 
         22   Apart from that, they rely, once again, heavily on written 
 
         23   records of interviews and on books, most of which refer to 
 
         24   unsubstantiated hearsay and speculation. 
 
         25   They also misrepresent the evidence, and let me give you an 
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          1   example. The Co-Prosecutors allege that one civil party, Om 
 
          2   Yoeurn, said that she consummated her marriage even though she 
 
          3   did not want to because she was afraid since her cousin, Heng 
 
          4   Vanny, was killed for having refused to marry someone. However, 
 
          5   during her cross-examination Om Yoeurn explained that all she 
 
          6   knew was that her cousin was killed. She provided no link between 
 
          7   that death and the cousin's alleged refusal to marry. 
 
          8   [15.20.54] 
 
          9   Your Honours, the reality when you look at the totality of the 
 
         10   evidence is that what people said is that they felt they had to 
 
         11   accept or that they did not dare to refuse, however, they could 
 
         12   not justify more specifically why they felt this way. 
 
         13   [15.21.13] 
 
         14   And, Mr. President, as you know, the mere feeling that one did 
 
         15   not have a choice is not enough to establish, let alone beyond 
 
         16   reasonable doubt, that the person was forced to act. Someone's 
 
         17   inner feeling is just not proof beyond reasonable doubt that the 
 
         18   environment had to have been coercive. 
 
         19   And the ICTY Appeals Chamber confirmed this. What they held was 
 
         20   that a victim's personal conviction must be proven with objective 
 
         21   evidence. So that means that's what needed is actual evidence 
 
         22   that people's fear that they could not refuse was based on 
 
         23   objectively verifiable facts. 
 
         24   Now, it's clear that the Co-Prosecutors are well-aware of the 
 
         25   absence of evidence that people were actually forced into 
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          1   marriage, and then to fill this gap they argue that the CPK 
 
          2   created a, "massively coercive environment" in which genuine 
 
          3   consent was impossible. However, they failed to provide specific 
 
          4   evidence beyond such general and sweeping statements. 
 
          5   [15.22.49] 
 
          6   Mr. President, this theory amounts to stating that genuine 
 
          7   consent was impossible for anyone on anything throughout all of 
 
          8   the some 120 districts of DK between 1975 and 1979. It amounts to 
 
          9   stating that any and all actions undertaken during that time 
 
         10   period would be inherently non-consensual since no-one was able 
 
         11   to give consent. So, under this theory, all labour was forced 
 
         12   labour. All movements were forced displacements. Every marriage 
 
         13   was forced and every sexual act was rape. That is absurd just on 
 
         14   common sense. 
 
         15   [15.23.43] 
 
         16   And while the Co-Prosecutors attempt to present their theory as 
 
         17   being justified in international criminal law, a close look at 
 
         18   the cases they actually cite shows that there is no legal support 
 
         19   for it. While some chambers did indeed find that certain contexts 
 
         20   could be, "universally coercive," they were specific contexts. 
 
         21   And unlike the Co-Prosecutors, those chambers looked deeply into 
 
         22   the facts and they identified those specific circumstances, which 
 
         23   made consent impossible. 
 
         24   In short, what the Co-Prosecutors are asking you to do, yet 
 
         25   again, is to reverse the burden of proof and to rule that there 
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          1   is a presumption of a lack of consent because of the general 
 
          2   situation under the DK. This is impermissible. 
 
          3   Mr. President, let's talk instead about actual, credible and 
 
          4   specific evidence. The reality is that most individuals who 
 
          5   testified at trial explained that marriages were not forced. Some 
 
          6   people testified that they could request or volunteer for 
 
          7   marriage. Others said that their parents were involved in 
 
          8   approving the marriage. Many heard that people could freely marry 
 
          9   who they wanted. And then he also said that people could refuse a 
 
         10   marriage proposal without consequences. 
 
         11   [15.25.25] 
 
         12   To give you an example, Khoem Boeun, the Cheang Tong commune 
 
         13   chief in Tram Kak district, she testified that in her commune, 
 
         14   no-one was forcibly married. Pneu Yav, a teacher in Tram Kak 
 
         15   district, testified that people who refused to get married would 
 
         16   just, "wait for another partner for the next marriage". Kan Thol, 
 
         17   who was deputy chief of a platoon in Phnom Srok district also 
 
         18   testified that people would only be married if they agreed with 
 
         19   one another. 
 
         20   [15.26.04] 
 
         21   And then there's the expert, Peg LeVine. She stated that -- 
 
         22   quote: 
 
         23   "While respondents used the word 'forced' to describe work 
 
         24   conditions, no-one used the word 'forced' to describe their 
 
         25   marriage." 
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          1   Similarly, the expert Kasumi Nakagawa also testified that in 
 
          2   every place she visited she was told about the possibility to 
 
          3   refuse a marriage proposal. Again, however, the Co-Prosecutors 
 
          4   disturbingly ignore her conclusions and instead rely on her as 
 
          5   proof that there was a policy. 
 
          6   Well, Your Honours, Kasumi Nakagawa's words were as follows, and 
 
          7   I will quote: 
 
          8   "I think that there was a policy from top level to organize mass 
 
          9   weddings, but I don't have enough evidence to say that there was 
 
         10   a policy from the top level to organize forced marriages." 
 
         11   Once again, Mr. President and Your Honours, when you look at the 
 
         12   totality of the evidence presented and you do that in an 
 
         13   objective way, only one conclusion can be reached. It is 
 
         14   impossible to enter a finding beyond reasonable doubt that there 
 
         15   was a systematic pattern of forced marriage throughout the DK. 
 
         16   And I'll now leave the floor to my colleague, Liv Sovanna, who'll 
 
         17   present the rest of our case on the CPK's Regulation of Marriage. 
 
         18   Thank you. 
 
         19   [15.27.55] 
 
         20   MR. LIV SOVANNA: 
 
         21   Good afternoon, Mr. President, Your Honours and everyone who are 
 
         22   present here in the courtroom. My name is Liv Sovanna; I'm the 
 
         23   National Lawyer in the Nuon Chea's defence team, and I will 
 
         24   continue with the presentation on the Regulation of Marriage from 
 
         25   my colleague. 
 

E1/524.101517317



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 119 

                                                         119 
 
          1   I will now turn to the second key point regarding the alleged 
 
          2   implementation of a forced marriage policy that monitoring of 
 
          3   newly married people to ensure that they had sex. 
 
          4   The Co-Prosecutors argue that couples were expected to consummate 
 
          5   their union. They say that authorities monitored couples' 
 
          6   compliance. They claim that militiamen were often stationed 
 
          7   around or under the hut to monitor the couples. 
 
          8   [15.29.10] 
 
          9   However, most evidence on this subject is based on assumptions, 
 
         10   rumours, and speculation. People saw that militiamen were outside 
 
         11   their sleeping quarters and assumed that they were there to 
 
         12   monitor them having sex. Most evidence on monitoring is based on 
 
         13   speculation. In fact, numerous individuals testified throughout 
 
         14   the trial that they were not monitored. 
 
         15   LeVine's research shows that 70 per cent of her 192 respondents 
 
         16   said that there was no monitoring. The remaining 30 per cent only 
 
         17   said that they thought that they were under surveillance. 
 
         18   You Vann, the Ro'ang commune deputy chief and Chuon Thy, a West 
 
         19   Zone regiment commander who was sent to the East Zone, testifies 
 
         20   that there were no instructions to monitor newlyweds to see if 
 
         21   they had sex. Indeed, there is no evidence of any order or 
 
         22   instruction from the CPK or from Nuon Chea issuing such 
 
         23   instructions. 
 
         24   The Co-Prosecutors' case that the CPK had a policy to monitor if 
 
         25   people were having sex is yet another prime example of the 
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          1   Manichean narrative. Having 14 to 16 year-old militia monitoring 
 
          2   newly married couples in order to ensure they had sex together 
 
          3   simply defies all logic. 
 
          4   [15.31.29] 
 
          5   First, the sixth principle could not be clearer. Any sexual 
 
          6   offence would violate females. This would, obviously, include 
 
          7   forced sex with one's wife or encouraging rape. Second, Mr. 
 
          8   President, Cambodia has always been a conservative society. Sex 
 
          9   is still taboo. Respect for our elders is also a cultural 
 
         10   cornerstone. Having children listen to older, newly married 
 
         11   couples to see if they had sex would clearly go against our 
 
         12   cultural norms. The same applies to any order for husbands to 
 
         13   rape their wives. 
 
         14   A more likely explanation for why militia were there is that they 
 
         15   were ensuring the security of the village. Their role was that of 
 
         16   any police force: to secure the area and ensure that no crimes 
 
         17   were committed. 
 
         18   Around the world and even within the UN, some police officers do 
 
         19   commit sexual offences against people instead of fulfilling their 
 
         20   role of protectors. However, these incidents would never be 
 
         21   interpreted as a country or the UN pursuing an official policy of 
 
         22   sexual violence. The culprits would simply be viewed as rogue 
 
         23   elements who failed to follow the applicable rules. 
 
         24   [15.33.44] 
 
         25   The same reasoning applies here. Mr. President, regarding 
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          1   allegations of rape after marriage, when one looks at the 
 
          2   evidence, what we see are unfortunate but isolated incidents. 
 
          3   There was no widespread or systematic pattern, which demonstrates 
 
          4   that there was an official policy. As my colleague, Doreen Chen 
 
          5   mentioned earlier, the CPK's policy on sexual violence was 
 
          6   unequivocal; it was a crime. 
 
          7   There may have been a small number of cases where people did 
 
          8   provide detailed and credible reasons for fearing to refuse a 
 
          9   proposal to marry, however, the evidence shows that they are the 
 
         10   exception, not the rule. Only local authorities were involved in 
 
         11   weddings. 
 
         12   [15.35.08] 
 
         13   There is no evidence of instructions or orders forcing people to 
 
         14   marry as my colleague mentioned earlier. Instead, there was an 
 
         15   official policy contained in the Revolutionary Principles that 
 
         16   marriage should be based on consent. As a result, where crimes 
 
         17   were committed, they were the result of local authorities acting 
 
         18   in violation of the official policy. 
 
         19   The Co-Prosecutors allege that, and I quote: 
 
         20   "The pairing, organization, and notification of marriages, as 
 
         21   well as the monitoring of consummation, was carried out across DK 
 
         22   in a similar organized fashion." 
 
         23   They argue that the forced marriage policy was enforced 
 
         24   nationwide. They tried to prove this point with maps and charts 
 
         25   they produced and annexed to their brief. 
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          1   Mr. President, Your Honours, those maps and charts are unreliable 
 
          2   for three reasons: First, they are mostly based on untested 
 
          3   evidence, namely, written records of interviews. Second, they 
 
          4   cannot be verified as we don't know the sources used. Third, and 
 
          5   most importantly, they do not include the evidence of people who 
 
          6   testified they were not forced to marry or that there was no such 
 
          7   policy. 
 
          8   [15.37.19] 
 
          9   Again, the Co-Prosecutors fail in their duties as ministers of 
 
         10   justice. Your Honours, I will put it simply. The Co-Prosecutors 
 
         11   are asking you to find that if some people were actually forced 
 
         12   to marry, then this establishes beyond reasonable doubt the 
 
         13   existence of a nationwide policy of forced marriage. 
 
         14   As you're well aware, as we have shown you today and in our 
 
         15   brief, the evidence is far from showing a uniform system 
 
         16   regarding marriage and, as you are well aware, Cambodia is a big 
 
         17   country. During the DK, it had more than 120 districts. Just 
 
         18   because some people may have been forced to marry that's not 
 
         19   established beyond reasonable doubt that there was a nationwide 
 
         20   policy of forced marriage. 
 
         21   [15.38.48] 
 
         22   Your Honours, I will now conclude my -- our presentation on the 
 
         23   Regulation of Marriage. 
 
         24   The Special Court of Sierra Leone created the crime of forced 
 
         25   marriage as another inhumane act. During the civil war in Sierra 
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          1   Leone, rebel combatants would arrive in a village, gather all the 
 
          2   women and picked whichever one they wanted to be their wife. 
 
          3   Women were held at gunpoint. Men were high on drugs. Sexual 
 
          4   violence was widespread. There was no official ceremony. In fact, 
 
          5   there was no official marriage. Women just became the rebels' 
 
          6   property. They had to satisfy their sexual desires and also cook 
 
          7   and serve them in their home. 
 
          8   The evidence heard in this trial is very different. The question 
 
          9   here is about consent. In the evidence we have heard, all the 
 
         10   individuals did give their consent. At the same time, nearly all 
 
         11   said that they felt that they had no choice. 
 
         12   Your Honours, I am asking you, in the early 1970s if a woman or a 
 
         13   man was told by her or his parents to marry someone, did they 
 
         14   feel they had a choice to refuse? In most cases, they did not. 
 
         15   [15.40.44] 
 
         16   In the context of our Cambodian culture, opposing one's parents' 
 
         17   suggestion would even often be unthinkable. In fact, Civil Party 
 
         18   Om Yoeurn said the same thing about her parents' proposal for her 
 
         19   own marriage before 1975 as what some said about their marriages 
 
         20   under DK. She said, "I did not dare to refuse", her parents 
 
         21   arrangement. 
 
         22   If a woman was told by her parents that they found a suitable 
 
         23   husband for her, does she have the option to say no? Is her 
 
         24   consent genuine? Is it considered forced marriage? Surely not. 
 
         25   Should it be? Maybe, but it is not the point. The point is that 
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          1   where people feel they could not say no because of social 
 
          2   pressure, we are talking about arranged marriage. This is not the 
 
          3   same force marriage. 
 
          4   [15.42.27] 
 
          5   The Special Court for Sierra Leone said that there was a clear 
 
          6   difference between arranged marriage and forced marriage. They 
 
          7   said, and I quote: 
 
          8   "While traditionally arranged marriages involving minors violate 
 
          9   certain international human rights norms, forced marriages which 
 
         10   involves the abduction or -- and detention of women and girls and 
 
         11   their use for sexual and other purposes, is clearly criminal in 
 
         12   nature." 
 
         13   That court identified three elements as characteristics of forced 
 
         14   marriage: First, abduction; second, detention; and, third, use of 
 
         15   women for sexual and other purposes. None of these 
 
         16   characteristics are seen in our case. 
 
         17   Yes, we have heard some gruesome stories -- gruesome stories. 
 
         18   However, when you look closely, two patterns are clear. First, 
 
         19   when we look at the totality of who appeared in court to talk 
 
         20   about their marriage, these gruesome stories are clearly the 
 
         21   exception. Second, the alleged mistreatment was often delivered 
 
         22   by local authorities, the husband and the militia. 
 
         23   [15.44.23] 
 
         24   There is no link whatsoever with an authority higher than the 
 
         25   local level and why? Because these people were acting in blatant 
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          1   violation of not only the official, consent-based marriage 
 
          2   policy, but of the prohibition against sexual crimes as well. If 
 
          3   in a small village in Cambodia, a village chief forces two people 
 
          4   to marry under the threat of violence, does it mean that the 
 
          5   prime minister is enforcing a policy of forced marriage? Of 
 
          6   course not. The <village> chief is just acting independently and 
 
          7   illegally. The same reasoning applies here. 
 
          8   So, Your Honours, let's look at this with a bit of distance. What 
 
          9   the Co-Prosecutors and the civil party lawyers are asking you to 
 
         10   do is to rule on arranged marriage. To rule, in other words, on 
 
         11   Cambodian culture. 
 
         12   [15.46.04] 
 
         13   Nowhere in the Co-Prosecutors' brief can we see a reference to an 
 
         14   official policy on forced marriage. All they do is talk about a 
 
         15   practice of forced marriage resulting from the population growth 
 
         16   policy. At paragraph 584 of their brief, the Co-Prosecutors talk 
 
         17   about a CPK policy of choosing spouses and arranging marriages. 
 
         18   Your Honours, isn't it what many parents did and still do in 
 
         19   Cambodia, choose a spouse for their children and arrange their 
 
         20   marriage? Again, and forgive me if you find me repetitive, but 
 
         21   this is an essential point. You are not here to decide what is 
 
         22   morally -- morally right or wrong, no matter how tempting it may 
 
         23   be, you are here to decide if something constitutes an 
 
         24   international crime. 
 
         25   Look at state practice regarding arranged marriage in the 
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          1   seventies around the world and in the region. Do you believe that 
 
          2   most of the countries in the world considered arranged marriage a 
 
          3   Crime against Humanity? The answer speaks for itself, Your 
 
          4   Honours; it was not. Even four years after the fall of DK in 
 
          5   1983, <92.5> per cent of marriages worldwide had an arranged 
 
          6   marriage element. 
 
          7   [15.48.35] 
 
          8   Whether we like it or not, even today, arranged marriage is not 
 
          9   considered a Crime against Humanity. The reality, Your Honours, 
 
         10   is that until recently people did not seem to have concerns about 
 
         11   the way they were married under DK. Over 80 per cent of the 
 
         12   people whom Expert Peg LeVine interviewed on marriage in Cambodia 
 
         13   told her that they considered their marriage as legitimate. 
 
         14   LeVine explained that it was only after Western advocates came to 
 
         15   insist to Cambodians that their DK weddings were not legitimate 
 
         16   and were forced that a shame factor appeared among Cambodians. 
 
         17   LeVine testified that, and I quote: "The more the topic of forced 
 
         18   marriage came on to the agenda, the more those people that I was 
 
         19   interviewing started to feel ashamed." 
 
         20   [15.50.01] 
 
         21   On behalf of Nuon Chea, I ask you, Mr. President, National and 
 
         22   International Judges, to distance yourself from your inner 
 
         23   emotions and from any pre-conceived judgments. Please ask 
 
         24   yourself, "Does the evidence really establish beyond any 
 
         25   reasonable doubt that Nuon Chea created and implemented a policy 
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          1   to forcibly marry people without their consent and on the threat 
 
          2   of death?" 
 
          3   If you look at the evidence dispassionately following the 
 
          4   evidentiary standards of the Supreme Court Chamber, you can only 
 
          5   reach one conclusion. There was no nation-wide policy of forced 
 
          6   marriage. There is not a single piece of evidence linking Nuon 
 
          7   Chea with any forced marriage, which may have occurred during DK. 
 
          8   [15.51.13] 
 
          9   Your Honours, this concludes my presentation on the Regulation of 
 
         10   Marriage, the major CPK policy we are discussing in our oral 
 
         11   arguments, and I'd like now to hand the floor to my colleague, 
 
         12   Victor Koppe, to continue. 
 
         13   MR. PRESIDENT: 
 
         14   Counsel Koppe, you have the floor. 
 
         15   MR. KOPPE: 
 
         16   Yes. Thank you, Mr. President. 
 
         17   As you can see, it's 10 minutes to 4.00. It will be clear, of 
 
         18   course, that it's not possible for us to extensively speak about 
 
         19   S-21. We have miscalculated a bit the time that was available to 
 
         20   us. 
 
         21   However, Mr. President, let me finish by giving you three short 
 
         22   reasons why I'm not completely concerned by this, the fact that 
 
         23   we are not able to speak extensively about what happened within 
 
         24   S-21. 
 
         25   First of all, there's a very strong belief not only with our 
 

E1/524.101517326



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 504                                                                          
Case No. 002/19-09-2007-ECCC/TC 
19 June 2017 

 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 128 

                                                         128 
 
          1   client, Nuon Chea, but also within the defence team itself that, 
 
          2   in this particular aspect of the case, it will be impossible to 
 
          3   convince you of our arguments because you have already ruled 
 
          4   extensively in Case 001. 
 
          5   [15.53.07] 
 
          6   As you know, on the 29th of September 2014, we filed a request 
 
          7   for the disqualification of all Judges in the strong belief that 
 
          8   you would not be able to adjudicate the crimes -- the alleged 
 
          9   crimes at S-21 objectively and without bias. 
 
         10   So assuming that Judge Karopkin is only temporarily replacing 
 
         11   Judge Fenz, there's not really any new Judge on the Bench that we 
 
         12   might possibly convince otherwise, especially in the light of the 
 
         13   interview that Judge Fenz gave seven years ago to an Austrian 
 
         14   newspaper. 
 
         15   So first of all, I'm not bothered at all that we are not able to 
 
         16   now present our case in respect of S-21. 
 
         17   The second reason is that, of course, all our arguments in 
 
         18   relation -- in respect of S-21 are within our Closing Brief, are 
 
         19   argued within our Closing Brief. 
 
         20   [15.54.42] 
 
         21   Again, I do urge the Chamber to have this English Closing Brief 
 
         22   translated as soon as possible so that the National Judges can 
 
         23   read these arguments. 
 
         24   And the third reason, Mr. President, I'm not that concerned we 
 
         25   are not in a position now to argue our case in respect of S-21 is 
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          1   that, to be quite honest, the level of the Prosecution's 
 
          2   presentation in respect of S-21 never really passed the level 
 
          3   that of an average tour guide in Tuol Sleng Museum. 
 
          4   And having said that, let me take the opportunity, Mr. President, 
 
          5   to remind not only the Chamber, but also the Prosecution, of 
 
          6   something they themselves said in a document -- in a motion that 
 
          7   they filed or request that they filed, E/457. 
 
          8   That was a request of the 7th of April 2017, and it says in the 
 
          9   title that it was a request to modify the schedule for the filing 
 
         10   of Closing Briefs and the delivery of the closing statements in 
 
         11   Case 002/02. 
 
         12   Now, if you go to paragraph 4 of the Prosecution's submissions, 
 
         13   this is what it says, and I quote: 
 
         14   "The Trial Chamber has allocated very substantial page limits to 
 
         15   allow the parties to fully put forth their cases to the Chamber. 
 
         16   Oral arguments are not envisioned -- are envisioned not as an 
 
         17   opportunity for the parties to repeat the extensive submissions 
 
         18   in their Closing Briefs but, rather, to respond to the briefs 
 
         19   submitted by other parties." End of quote. 
 
         20   [15.57.11] 
 
         21   I urge the Prosecution, through you, Mr. President, to actually 
 
         22   respond to many of the arguments that we have put forward in our 
 
         23   brief in relation to S-21. There are arguments that have never 
 
         24   been put forward in Case 001 and which are very important 
 
         25   arguments. Arguments, for instance, about the structure of S-21, 
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          1   about the dominant position of Hor, that it was, in fact, Hor who 
 
          2   was in charge of 90 per cent of the work at S-21. 
 
          3   There are many other arguments that the Prosecution has not 
 
          4   addressed and, to be honest, I was extremely disappointed when I 
 
          5   heard their part on S-21. 
 
          6   [15.58.08] 
 
          7   So I think if, in the rebuttal, which is still to come, the 
 
          8   Prosecution would like to react to our arguments in our brief, 
 
          9   then we, in our turn, would hopefully use the two hours of the 
 
         10   final statement that is allotted to Nuon Chea and the defence to 
 
         11   respond to these arguments. 
 
         12   So these are the things that I think I would like to say 
 
         13   regarding S-21, and by having said this, this would conclude now, 
 
         14   Mr. President, our presentations of today and of Friday. 
 
         15   Thank you very much for your attention. 
 
         16   MR. PRESIDENT: 
 
         17   Thank you, Counsel. 
 
         18   Today's proceeding comes to an adjournment, and we will resume 
 
         19   tomorrow, that is, Tuesday, 20 June 2017 commencing from 9 
 
         20   o'clock in the morning. 
 
         21   For tomorrow's proceedings, the Chamber will hear the closing 
 
         22   statement in Case 002/02 by the defence team for Khieu Samphan. 
 
         23   Parties please be informed. 
 
         24   Security personnel, you are instructed to take Khieu Samphan and 
 
         25   Nuon Chea back to the detention facility and have them returned 
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          1   to attend the proceedings tomorrow before 9 o'clock. 
 
          2   The Court is now adjourned. 
 
          3   (Court adjourns at 1559H) 
 
          4    
 
          5    
 
          6    
 
          7    
 
          8    
 
          9    
 
         10    
 
         11    
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