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B. Competence ratione personae (personal jurisdiction)
and individual criminal responsibility

50. By paragraph 1 of resolution 808 (1993), the Security Council decided that
the International Tribunal shall be established for the prosecution of persons
responsible for serious violations of international humanitarian law committed
in the territory of the former Yugoslavia since 1991. 1In the light of the
complex of resolutions leading up to resolution 808 (1993) (see paras. 5-7
above), the ordinary meaning of the term "persons responsible for serious
violations of international humanitarian law” would be natural persons to the
exclusion of juridical persons.

51. The question arises, however, whether a juridical person, such as an
association or organization, may be considered criminal as such and thus its
members, for that reason alone, be made subject to the jurisdiction of the
International Tribunal. The Secretary-General believes that this concept should
not be retained in regard to the International Tribunal. The criminal acts set
out in this statute are carried out by natural persons; such persons would be
subject to the jurisdiction of the International Tribunal irrespective of
membership in groups.

52. The corresponding article of the statute would read:

Article 6

Personal jurisdiction

The International Tribunal shall have jurisdiction over natural
persons pursuant to the provisions of the present Statute.

Individual criminal responsibility

53. An important element in relation to the competence ratione personae
(personal jurisdiction) of the International Tribunal is the principle of
individual criminal responsibility. As noted above, the Security Council has
reaffirmed in a number of resolutions that persons committing serious violations
of international humanitarian law in the former Yugoslavia are individually
responsible for such violations.

54. The Secretary-General believes that all persons who participate in the
planning, preparation or execution of serious violations of international
humanitarian law in the former Yugoslavia contribute to the commission of the
violation and are, therefore, individually responsible.

55. Virtually all of the written comments received by the Secretary-General
have suggested that the statute of the International Tribunal should contain
provisions with regard to the individual criminal responsibility of heads of
State, government officials and persons acting in an official capacity. These
suggestions draw upon the precedents following the Second World War. The
Statute should, therefore, contain provisions which specify that a plea of head
of State immunity or that an act was committed in the official capacity of the
accused will not constitute a defence, nor will it mitigate punishment.



