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PUBLIC
Case File N° 002/1909-2007-ECCC/TC

04 April 2012
Substantive Hearing on evidence - Day 47

Prepared by:
SE Kolvuthy and Roger PHILLIPS

Attendance Record

Before: Judge NIL Nonn (President), Judge Silvia CARTWRIGHT, Judge YA Sokhan,
Judge Jean-Marc LAVERGNE, Judge YOU Ottara.

Reserve Judges: Judge THOU Mony, Judge Claudia FENZ.

Greffiers: Ms. SE Kolvuthy, Mr. Roger PHILLIPS, Mr. DUCH Phary

OCP: Mr. William SMITH, Mr. Dale LYSAK, Mr. SENG Bunkheang, Mr. PICH Sambath

Accused: Mr. KHIEU Samphan, Mr. NUON Chea, Mr. IENG Sary.

Defence for the Accused: Mr. SON Arun, Mr. Michiel PESTMAN, Mr. Jasper PAUW,
Mr. KONG Sam Onn, Mr. ANG Udom, Mr. Michael G. KARNAVAS.

Civil Parties: Mr. PICH Ang, Ms. Elisabeth SIMONNEAU-FORT, Ms. MOCH
Sovannary, Mr. HONG Kimsuon, Mr. VEN Pov, Mr. Barnabé NEKUIE, Ms. CHET
Vanly, Ms. Marie GUIRAUD.

Witness: KAING Guek Eav alias DUCH.

Others: Mr. PHALLA Prum, Mr. MOSSENY So, Mr. Philippe GOUT
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Day Start time: 09:05 Finish time: 16:05

Recess am Start time: 10:40 Finish time: 11:00

Recess Start time: 12:00 Finish time: 13:40

Recess pm Start time: 14:50 Finish time: 15:10

Total Court Time: 4 hours 40 minutes

Proceedings
Type of Issue Raised By Start time Finish time
Clarification on right against | Trial Chamber 09.05 09.10
selfincrimination for witness
NUON Chea’s request to Counsel for NUON Chea | 09:10 09:20
comment on the witness’s
testimony
Questioning of witness Counsel for NUON Chea | 09:20 16:00
KAING Guek Eav
Discussion of documents not | Trial Chamber 11:45 12:00
authenticated by the TC in
Case 001
Waiver of the accused’s right
to be present in courtroom Counsel for [ENG Sary 10:35 10:35
and to follow the proceeding
from the holding cell Counsel for NUON Chea | 12:00 12:00
Counsel for NUON Chea’s Counsel for NUON Chea | 16:00 16:05
request for additional time for
questioning of witness

Summary of Proceedings

Clarification on right against self-incrimination for witness
The Trial Chamber recalls that pursuant to Internal Rule 28, a witness may object to

making any statement that might tend to incriminate him or her. This right against self-
incrimination extends to all facts which have not been finally adjudicated. In the case of
the Witness presently testifying before the Chamber, he may object to answering any
question relating to facts not adjudicated in Case 001 and which might tend to incriminate
him irrespective of the likelihood of a future prosecution. The witness should state clearly
if and when he wishes to exercise this right.

NUON Chea’s request to comment on the witness’s statement made the day before:
NUON Chea’s Counsel stresses that his client won’t be here in the afternoon and asks

whether he could comment now. OCP and Civil Parties make submissions as to Accused’s
right to remain silent.

TC denies the Defence Counsel’s request as not yet appropriate to be entered at this
moment. ‘
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Counsel for NUON Chea’s questioning of Duch:
NUON Chea’s counsel asserts his right to question the credibility of the witness even if

questions go outside the scope of the first trial. NUON Chea’s Counsel submits that he
can use any document to question the witness without referring to any specific list,
including Case 001 documents (Transcripts).

TC states that Counsel has the right to test the credibility of witness. But document used
must be in the case file and notified 24 hours in advance. The witness has a right not to
incriminate himself and he has a right not to answer on facts which have not been yet
adjudicated in a final decision. New documents are not allowed.

Regquest to waive Accused’s presence in the courtroom
The Defence for Ieng Sary and Nuon Chea request to waive the Accused’s presence in the
courtroom. The Chamber grants their request.

Discussion on documents not authenticated by the TC in Case 001:

Concerning IS 20.19, TC stresses that the Court made no ruling on its authenticity in case
001. The witness must answer questions on this document, but may also give his view on
the authenticity of the document.

Counsel for NUON Chea says it is to the parties not to the witness to challenge the
authenticity of a document.

Counsel for NUON Chea’s request for additional time for questioning of witness:
Counsel for NUON Chea requests an extra hour of time to question Duch. Request
granted.
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Oral Orders/Decisions:

e Order to bring the Accused IENG Sary (10:35) and NUON Chea (12:00) to the
holding cell (waivers of the Accused are attached to this written record).

e Order to return the Witness to the detention facility and to bring him to the
courtroom for the hearing on 05 April 2012.

e Order to bring the three Accused to the detention facility and to return them to
the courtroom for the hearing on 05 April 2012.

Orders for Adjournment of Hearing

The hearing will resume on 05 April 2012 at 9:00am.  gS_- %/

Written Record of Proceedings - 04 April 2012/Public

E1/59

6/6



