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          1   PROCEEDINGS 
 
          2   (Court opens at 0909H) 
 
          3   MR. PRESIDENT: 
 
          4   Please be seated. The Court is now in session in Case 002/02. 
 
          5   As scheduled, today the Chamber hears the testimony of a witness 
 
          6   -- that is, 2-TCW-996 in relation to Trapeang Thma Dam worksite. 
 
          7   And before we proceed to hear the testimony of a witness today 
 
          8   and for the following days, the Chamber would like to inform the 
 
          9   Parties that from today and possibly the following days, Judge 
 
         10   You Ottara will be absent due to personal matters. And after the 
 
         11   Bench deliberated, we decided to assign Judge Thou Mony, who is a 
 
         12   Reserve National Judge, in place of Judge Ottara for today's 
 
         13   proceeding and until such time Judge You Ottara is back to 
 
         14   perform his duty at the Trial Chamber. And that decision is based 
 
         15   on Rule 79.4 of the ECCC Internal Rules. 
 
         16   [09.12.10] 
 
         17   Secondly, due to some submissions that the Chamber have to rule 
 
         18   on before hearing the testimony of a witness, 2-TCW-996, the 
 
         19   Chamber will allocate the time to the Parties to respond to those 
 
         20   submissions before we proceed with hearing the testimony of the 
 
         21   said witness. 
 
         22   And Ms. Chea Sivhoang, please report the attendance to the 
 
         23   Parties and other individuals at today's proceedings. 
 
         24   [09.12.57] 
 
         25   THE GREFFIER: 
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          1   Mr. President, for today's proceedings, all Parties to this case 
 
          2   are present, except the international defence counsel, Arthur 
 
          3   Vercken, who is absent due to personal -- for personal reasons. 
 
          4   And Mr. Calvin Saunders will be a bit late this morning. 
 
          5   And Mr. Nuon Chea is present in the holding cell downstairs. He 
 
          6   has waived his right to be present in the courtroom. The waiver 
 
          7   has been delivered to the greffier. 
 
          8   The witness who is to testify today -- that is, 2-TCW-996, 
 
          9   confirms that to the best of his knowledge, he has no 
 
         10   relationship by blood or by law to any of the two Accused -- that 
 
         11   is, Nuon Chea and Khieu Samphan, or to any of the civil parties 
 
         12   admitted in this Case. The witness took an oath before the Iron 
 
         13   Club Statue before his appearance. He has Duch Phary as his duty 
 
         14   counsel. Both are present and ready to be called by the Chamber. 
 
         15   Thank you. 
 
         16   [09.14.14] 
 
         17   MR. PRESIDENT: 
 
         18   Thank you, Ms. Chea Sivhoang. The Chamber now decides on the 
 
         19   request by Nuon Chea. 
 
         20   The Chamber has received a waiver from Nuon Chea dated 26 October 
 
         21   2015, which states that due to his health, headache, back pain, 
 
         22   he cannot sit or concentrate for long, and in order to 
 
         23   effectively participate in future hearings, he requests to waive 
 
         24   his right to participate in and be present at the 26 October 2015 
 
         25   hearing. 
 

E1/356.1 01174073



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 337                                   
Case No. 002/19-09-2007-ECCC/TC 
26 October 2015 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs  
has been corrected to ensure consistency among the three language versions of the transcript.  Page 3 

 
 
                                                           3 
 
          1   He affirms that his counsel has advised him about the 
 
          2   consequences of this waiver that it cannot on any account be 
 
          3   construed as a waiver of his right to be tried fairly or to 
 
          4   challenge evidence presented to or admitted by this Court at any 
 
          5   time during this Trial. 
 
          6   Having seen the medical report of Nuon Chea by the duty doctor 
 
          7   for the Accused at the ECCC, dated 26 October 2015, which notes 
 
          8   that Nuon Chea has severe back pain when he sits for long and 
 
          9   recommends that the Chamber grant him his request so that he can 
 
         10   follow the proceedings remotely from the holding cell downstairs. 
 
         11   [09.15.37] 
 
         12   Based on the above information and pursuant to Rule 81.5 of the 
 
         13   ECCC Internal Rules, the Chamber grants Nuon Chea his request to 
 
         14   follow today's proceedings remotely from the holding cell 
 
         15   downstairs via audio-visual means. The Chamber instructs the AV 
 
         16   Unit personnel to link the proceedings to the room downstairs so 
 
         17   that Nuon Chea can follow the proceedings. This applies to the 
 
         18   whole day. 
 
         19   Due to the submissions seized by the Chamber, the Chamber would 
 
         20   like to give the floor to the Parties to -- for the Parties to 
 
         21   make comments on those submissions before the Chamber rule on 
 
         22   those submissions and continue to hear the proceeding of -- 
 
         23   hearing the testimony of 2-TCW-996. 
 
         24   I believe the Khieu Samphan defence has two submissions for the 
 
         25   Chamber, and we would like to hand the floor to the defence team 
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          1   for Khieu Samphan to proceed with the submissions. 
 
          2   [09.17.00] 
 
          3   MR. KONG SAM ONN: 
 
          4   Thank you, Mr. President. Good morning, Mr. President, Your 
 
          5   Honours. And good morning, Parties to the proceedings. And good 
 
          6   morning, everyone in and around the courtroom. As stated by the 
 
          7   President, we have two separate submissions. One is on the use of 
 
          8   the written records or statements of interviews from Cases 003 
 
          9   and 004, which is to be ruled by the Chamber. And that is in 
 
         10   relation to document E319/7/3. 
 
         11   MR. PRESIDENT: 
 
         12   Counsel, please hold on. 
 
         13   (Judges deliberate) 
 
         14   [09.18.40] 
 
         15   MR. PRESIDENT: 
 
         16   I think this is a matter of giving the floor to the defence team. 
 
         17   However, we would like to emphasize that please proceed with your 
 
         18   submission -- with your first submission. As for the submission 
 
         19   in relation to statements from Cases 003 and 004, that would be 
 
         20   held in camera, as this is a rather complicated matter. So please 
 
         21   proceed with your first submission and leave the second 
 
         22   submission for now, that it will be held later in camera. And 
 
         23   please proceed with your first submission to adjourn the 
 
         24   proceedings. 
 
         25   [09.19.41] 
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          1   MR. KONG SAM ONN: 
 
          2   Thank you, Mr. President. I'd like now to make my urgent 
 
          3   submission in relation to request for additional time for our 
 
          4   preparation. The Chamber actually set the allotted time in the 
 
          5   scheduling for this week and for the following week. We, the 
 
          6   defence team for Khieu Samphan, wishes to submit to the Chamber 
 
          7   to consider and to provide additional time for our preparation 
 
          8   based on the two main reasons. First, it is in relation to the 
 
          9   urgency and the necessity for us to have additional time to 
 
         10   prepare our appeal hearing in Case 002/01. And second, it is 
 
         11   necessary for us to have additional time to prepare for the 
 
         12   portion of the treatment of the Vietnamese people in Case 002/02. 
 
         13   So far, the Chamber made its ruling on the scheduling and the 
 
         14   time allocation by taking into account the time to give to the 
 
         15   Party to prepare for the appeal hearing. And the Chamber actually 
 
         16   provided the Parties some time to make that preparation for the 
 
         17   appeal hearing. However, the time granted by the Chamber is not 
 
         18   sufficient for our appeal hearing preparation. 
 
         19   [09.21.52] 
 
         20   The Supreme Court Chamber issued its decision -- that is, F2/9 on 
 
         21   the preparation of the appeal hearing, and it did not provide a 
 
         22   clear statement on the written submission regarding the appeal 
 
         23   hearing. And we foresee that more oral submissions would be given 
 
         24   during the appeal proceeding. And that is for the following 
 
         25   reasons. Due to the time, the Parties are engaged in Case 002/02; 
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          1   they don't have sufficient time to prepare themselves for the 
 
          2   appeal proceedings in Case 002/01, in particular the defence 
 
          3   teams. The preparation for the appeal proceeding does not limit 
 
          4   itself to the argument raised in the appeals -- in the appeal 
 
          5   briefs. The defence teams are not allowed to respond in writing 
 
          6   to other Parties to their responses to those appeals by the 
 
          7   defence teams. For that reason, those responses would be provided 
 
          8   orally during the appeal proceedings. The Defence also has to 
 
          9   provide more evidence during the appeal proceeding to the Supreme 
 
         10   Court Chamber in addition to the evidence that has been submitted 
 
         11   thus far. 
 
         12   [09.23.48] 
 
         13   In addition, the defence teams had to provide additional briefs 
 
         14   and submissions by the latest the 6th of November 2015 in 
 
         15   relation to the criminal liability of the Accused, which is the 
 
         16   main point for the defence teams. In addition, the Defence has to 
 
         17   respond to the responses by other Parties during the appeal 
 
         18   proceedings. Also, the Defence has to respond to questions by the 
 
         19   Bench during the Supreme Court Chamber appeal proceedings. The 
 
         20   additional time requested would be proportionate taking into 
 
         21   account all the points that I mentioned so far. And the requested 
 
         22   time is less than the time we requested earlier. And in relation 
 
         23   to the time we requested to prepare ourselves for the hearing on 
 
         24   the portion of the Vietnamese in Case 002/02, I would like to 
 
         25   provide the following information and reasons. 
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          1   [09.25.20] 
 
          2   So far we have postponed the hearing of the treatment on the Cham 
 
          3   people and the change of the appearance of the witnesses and 
 
          4   civil parties. And suddenly, the portion on the treatment of the 
 
          5   Vietnamese people is scheduled unexpectedly or in advance of our 
 
          6   foreseen time scheduling. And the Party has been notified on the 
 
          7   18 September on this advance scheduling of hearing the portion on 
 
          8   the treatment of the Vietnamese. And despite this advance 
 
          9   scheduling, no expert has been scheduled on this portion of the 
 
         10   Trial. For that reason, the Defence is not in the best position 
 
         11   to prepare ourselves. In addition, it is difficult for the 
 
         12   Defence to hear witnesses on a segment of the Trial which has not 
 
         13   been prepared by the Defence. Despite having three or four 
 
         14   witnesses who have been testified so far, it would be impossible 
 
         15   for us to prepare ourselves adequately to hear an entirely new 
 
         16   batch of witnesses on the new portion -- that is, on the 
 
         17   treatment of the Vietnamese. 
 
         18   This portion is one of the important segments of Case 002 as it 
 
         19   is related to the crime of genocide. It is vital for the Defence 
 
         20   to have sufficient time to contest the statements and testimonies 
 
         21   of those witnesses. 
 
         22   [09.27.30] 
 
         23   For that reason, the Chamber -- the Defence would like to submit 
 
         24   to the Chamber that we should be granted sufficient time or 
 
         25   additional time for our preparation on the appeal proceedings in 
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          1   Case 002/01 as well as the additional time to prepare ourselves 
 
          2   on the segment of hearing the Vietnamese -- the portion on the 
 
          3   treatment of the Vietnamese. And that should be granted after 
 
          4   hearing the testimony of a witness on the Trapeang Thma Dam 
 
          5   worksite -- that is, 2-TCW-996, who is scheduled to testify 
 
          6   today. Based on the above grounds, the defence team for Khieu 
 
          7   Samphan wishes to request additional time from the Chamber -- 
 
          8   that is, to adjourn the proceedings between 27 October to the 5th 
 
          9   of November 2015. 
 
         10   MR. PRESIDENT: 
 
         11   Thank you. And other Parties, if you wish to respond to the 
 
         12   submission made by the defence team for Khieu Samphan so that 
 
         13   they can prepare themselves for the appeal hearing that will be 
 
         14   -- happen in mid-November, as well as the additional time for 
 
         15   their preparation on the treatment of the Vietnamese. 
 
         16   What about the defence team for Nuon Chea, do you wish to 
 
         17   respond? I noticed that they don't wish to respond. 
 
         18   And what about the Co-Prosecutors, do you wish to respond to the 
 
         19   submissions? 
 
         20   [09.29.31] 
 
         21   MR. KOUMJIAN: 
 
         22   Your Honour, I would just like to comment that I do think that 
 
         23   their -- that what the Defence is requesting is not unreasonable. 
 
         24   There is a huge task for them to prepare for the appeal. I would 
 
         25   ask the Court perhaps consider quite a while ago, Your Honours, 
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          1   if my recollection is correct, gave a list of the next three 
 
          2   witnesses that we, at least, complete the next three witnesses. 
 
          3   But just to explain a bit further what counsel mentioned, the 
 
          4   Supreme Court has indicated that it will direct the Parties to 
 
          5   specific issues that they should address in their oral 
 
          6   submissions, but has not yet done so. So there is although -- 
 
          7   we've had some time in the last few weeks because of the break 
 
          8   given by the Court to prepare. I think there is a substantial 
 
          9   preparation still ahead for all Parties. I would say "we", again, 
 
         10   I think the Prosecution can be ready -- can fulfil the schedule 
 
         11   Your Honour has and be ready for the appeal. I'm just expressing 
 
         12   and I think the Defence in this particular instance is in a more 
 
         13   difficult situation. 
 
         14   [09.30.49] 
 
         15   MR. PRESIDENT: 
 
         16   What about the Lead Co-Lawyers for civil parties? 
 
         17   MS. GUIRAUD: 
 
         18   Thank you, Mr. President. And good morning to all of you. We will 
 
         19   rely on the observations that we already made when this 
 
         20   discussion happened already before the Pchum Ben break. We 
 
         21   consider that the schedule proposed by the Chamber allows us in 
 
         22   any case as civil party lawyers to prepare ourselves for the 
 
         23   appeal hearings and to move ahead with Case 002/02. Of course, 
 
         24   we're in a different position than the Defence's position. So we 
 
         25   will therefore rely on and stand by the observations we already 
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          1   made regarding your obligation to take into account the Khieu 
 
          2   Samphan defence's request and the rights of all Parties, and in 
 
          3   particular the rights of the civil parties to see Case 002/02 
 
          4   conclude within reasonable time, which necessarily means that 
 
          5   Case 002/02 should move ahead in the most expeditious way 
 
          6   possible while of course respecting all Parties' rights. Thank 
 
          7   you. 
 
          8   [09.32.12] 
 
          9   MR. PRESIDENT: 
 
         10   Judge Lavergne, you may now proceed. 
 
         11   JUDGE LAVERGNE: 
 
         12   Yes. Thank you, Mr. President. A small question to be sure that 
 
         13   we understood properly the Co-Prosecutor's position. You are 
 
         14   telling us that the necessary delay -- however, you stand by the 
 
         15   idea that we hear the three witnesses that are scheduled for this 
 
         16   week. This is what you told us that we should hear the three 
 
         17   witnesses first. I see the Co-Prosecutor agrees. So I think yes, 
 
         18   I am correct. 
 
         19   [09.33.00] 
 
         20   MR. PRESIDENT: 
 
         21   I -- from what I heard, the Co-Prosecutor thinks that the last 
 
         22   three witnesses concern Trapeang Thma Dam worksite. Actually, 
 
         23   there is only one witness to testify Trapeang Thma Dam worksite. 
 
         24   And two other witnesses will testify the treatment of Vietnamese. 
 
         25   And the hearing of Vietnamese treatment is the subject of the 
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          1   request by the defence team for Mr. Khieu Samphan because there 
 
          2   has been change of witness list so far. And we have changed the 
 
          3   schedule to hear some witnesses because some of them have 
 
          4   deceased. For this reason, the Chamber decides to hear the most 
 
          5   relevant witnesses. And from what I heard, the defence counsel 
 
          6   for Mr. Khieu Samphan believe that because of this -- because of 
 
          7   the change of witnesses, they need time to prepare for the appeal 
 
          8   hearings before the Supreme Court Chamber. And the defence team 
 
          9   for Mr. Khieu Samphan needs time also to prepare for the hearing 
 
         10   of the treatment of Vietnamese, because treatment of Vietnamese 
 
         11   is one of the allegations considered by the defence counsel for 
 
         12   Mr. Khieu Samphan that is against his client -- their client. So 
 
         13   please be clear on the matter. 
 
         14   [09.34.54] 
 
         15   MR. KOUMJIAN: 
 
         16   Thank you, Mr. President. I apologize, I wasn't clear. The part 
 
         17   of the Defence argument that I was expressing my sympathy for was 
 
         18   regarding preparation for the appeal. The witnesses for this 
 
         19   week, I think, were notified some weeks -- couple weeks ago at 
 
         20   least. And I do think it's not unreasonable for the Defence to be 
 
         21   prepared for those witnesses. 
 
         22   MR. PRESIDENT: 
 
         23   You may now have the floor, Mr. Defence Counsel for Khieu 
 
         24   Samphan. And please limit your submission to the first request. 
 
         25   [09.35.44] 
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          1   MR. KONG SAM ONN: 
 
          2   Thank you, Mr. President. I would like to submit my response to 
 
          3   the International Co-Prosecutor in relation to the time for -- 
 
          4   the preparation time for appeal hearings before the Supreme Court 
 
          5   Chamber. The defence team will need some much time for its 
 
          6   preparation because we are the party who initiate the appeal 
 
          7   against the Judgement. And I don't think the Co-Prosecutors need 
 
          8   much time as the defence team to make preparation in order to 
 
          9   respond to the appeal by the defence team for the Accused. For 
 
         10   this reason, the defence team needs time -- sufficient time to 
 
         11   read and review documents so that we can be ready for the appeal 
 
         12   hearing. 
 
         13   MR. PRESIDENT: 
 
         14   Thank you very much. The Chamber will proceed to hear the second 
 
         15   request by the defence team for Mr. Khieu Samphan. And there is 
 
         16   also a request by the Co-Prosecutors in relation to memorandum of 
 
         17   the Trial Chamber submitted on 20th October 2015, document 
 
         18   E319/7/3. In the memorandum, the Chamber decides to hear the 
 
         19   request of Parties for the defence team and Co-Prosecutor 
 
         20   requests. So we will proceed to the closed session in relation to 
 
         21   the request. And please, AV Unit, disconnect the voice to the 
 
         22   public gallery so that we can proceed to hear the request of 
 
         23   Parties in closed session before the Chamber decides to hear 
 
         24   2-TCW-996. 
 
         25   [09.40.52] 
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          1   (Suspension of public session) 
 
          2    (Closed session commences 0940H) 
 
          3   MR. PRESIDENT: 
 
          4   The Chamber now gives the floor to the defence team for Mr. Khieu 
 
          5   Samphan to present your submissions in relation to your second 
 
          6   request. You may now proceed. 
 
          7   [09.41.12] 
 
          8   MR. KONG SAM ONN: 
 
          9   Thank you, Mr. President. In relation to the second request of 
 
         10   the defence team for Mr. Khieu Samphan, we would like the Chamber 
 
         11   to reconsider the direction on the use of written records from 
 
         12   Cases 003 and 004. The Trial Chamber has already decided -- can I 
 
         13   continue, Mr. President? The Chamber has already decided on the 
 
         14   matter on 24th December 2014, document E391/7. In relation to its 
 
         15   decision, it is very useful to guarantee the public order of -- 
 
         16   or any interest. And it can protect the victims and witnesses who 
 
         17   will come to testify before the Chamber. For instance, you 
 
         18   decided not to reveal the dates, identity, names of witnesses. 
 
         19   This is one of the measures to reduce any effects which can 
 
         20   happen accidentally. 
 
         21   [09.43.30] 
 
         22   We have -- we as the defence team have two grounds to submit to 
 
         23   the Chamber in relation to our request. Number one, the decision 
 
         24   and direction of the Trial Chamber protects the confidentiality 
 
         25   of Cases 003 and 004 in relation to the written record of the 
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          1   interviews. And number two, the new direction of the Trial 
 
          2   Chamber in document E319/7/3, this memorandum does not respond to 
 
          3   the necessity of the trial proceeding. 
 
          4   I would like now to expand further on the first ground in 
 
          5   relation to the maintaining of the confidentiality of information 
 
          6   in Cases 003 and 004. 
 
          7   09.45.30] 
 
          8   The Trial Chamber has issued a memorandum and it mentioned that 
 
          9   this can protect the confidentiality of Cases 003 and 004. This 
 
         10   means that the decision of the Trial Chamber so far have no 
 
         11   negative effects on witnesses or civil parties who will come to 
 
         12   testify -- who have come to testify before the Trial Chamber. The 
 
         13   first decision of the Trial Chamber -- in relation to the first 
 
         14   decision of the Trial Chamber, we have heard a similar request 
 
         15   from the Co-Prosecutor to open the hearing of testimony. You can 
 
         16   refer to paragraph -- to document E319/2. And I believe there 
 
         17   have no negative effects on the witnesses so far. And we have not 
 
         18   seen any objections or further submissions from Co-Prosecutors -- 
 
         19   from the Co-Investigating Judges in relation to the reason and 
 
         20   last decision of the Trial Chamber. And we have no -- we have not 
 
         21   seen any objection since the start of the Case 002/02 in January 
 
         22   2015. For the defence teams, we believe that the Co-Investigating 
 
         23   Judges have considered sufficiently the decision and direction of 
 
         24   the Trial Chamber. And they believe that the direction and the 
 
         25   decision can protect the confidentiality of the written records 
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          1   of the interview. 
 
          2   [09.49.05] 
 
          3   There is no point indicating the violation of the confidentiality 
 
          4   in the future as well. However, we have heard the indication of 
 
          5   violation of the Order on the 5th October 2015. This was because 
 
          6   -- this was because of the disclosure of the identities of some 
 
          7   witnesses. And at the time, the Trial Chamber dealt with the 
 
          8   matters already, particularly in relation to document E3, which 
 
          9   have admitted in accordance with Internal Rule 87.4. And the 
 
         10   defence team for Mr. Khieu Samphan also recognize that document 
 
         11   with E3 number cause no confusion in our proceeding. And there is 
 
         12   also no confusion of other document from Cases 003 and 004. 
 
         13   [09.51.22] 
 
         14   For the second ground which I am going to present as follows, 
 
         15   regarding the deprivation of the rights of -- the trial rights of 
 
         16   the Accused, I would like to submit as follows. Let me make it 
 
         17   clear that all the Accused are entitled to public hearings so 
 
         18   that they can defend their rights appropriately and fairly. The 
 
         19   infringement of this principle is an exception in a limited 
 
         20   fashion. And there needs to be justification when it comes to 
 
         21   that infringement because it can cause -- it can deprive the 
 
         22   trial rights of the Accused in the public hearing. The exception 
 
         23   should be based on sufficient grounds and justification. And it 
 
         24   requires to ensure that the trial rights of the Accused are not 
 
         25   deprived of. So we need to ensure that there will no jeopardy to 
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          1   the trial rights of the Accused in Case 002/02. For example, the 
 
          2   witnesses who will come to testify in Case 002/02 may be heard in 
 
          3   closed session or in camera hearings as long as there is no 
 
          4   negative effect on those witnesses accidentally. For the hearing 
 
          5   so far in Case 002/02, which they're public hearings so far, I 
 
          6   believe there is no harm to those witnesses. And this deprivation 
 
          7   of public hearings harms severely the rights of Mr. Khieu 
 
          8   Samphan. 
 
          9   [09.55.40] 
 
         10   In addition, the new decision of the Trial Chamber which allows 
 
         11   the -- in camera or closed session hearings, I believe that the 
 
         12   testimony which will be provided to the Trial Chamber will not be 
 
         13   new, and all the information contained in the DC-Cam interview 
 
         14   already. And those interviews can be accessible in public sphere. 
 
         15   So I believe that the written records of the interview from other 
 
         16   cases are the sets of information available in public dimension 
 
         17   already. 
 
         18   To sum up, the defence team for Mr. Khieu Samphan considers that 
 
         19   the new decision of the Trial Chamber to allow the use of Cases 
 
         20   003 and 004 is not necessary. And this decision -- this new 
 
         21   decision does not cure the deprivation of the trial rights of Mr. 
 
         22   Khieu Samphan in public hearings. 
 
         23   [09.58.40] 
 
         24   For this reason, the defence team for Mr. Khieu Samphan requests 
 
         25   the Trial Chamber to reconsider your own decision, document 
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          1   E391/7/3. And we request the Trial Chamber to apply the previous 
 
          2   decision in document E319/7. And this decision was issued on the 
 
          3   24th December 2014. So please maintain the application of that 
 
          4   decision. It is our request. Thank you, Mr. President. 
 
          5   MR. PRESIDENT: 
 
          6   Judge Fenz, you have the floor now. 
 
          7   JUDGE FENZ: 
 
          8   I would like to make a couple of comments and ask the Parties to 
 
          9   take them into consideration when they reply. First of all, the 
 
         10   Khieu Samphan national lawyer might not be aware of the email by 
 
         11   the Co-Investigating Judge which came on Friday. Because it only 
 
         12   came in English and there has been another email over the weekend 
 
         13   which will be made available to the Parties but in effect, the 
 
         14   way I read it, reinforces the original email. What we are doing 
 
         15   -- can I ask the Khieu Samphan team, have you had access to this 
 
         16   mail where the investigating Judge comments on Mr. Lysak's 
 
         17   comments? 
 
         18   [09.59.59] 
 
         19   MR. KONG SAM ONN: 
 
         20   We received the initial email; however, I am not familiar with 
 
         21   any subsequent emails. 
 
         22   JUDGE FENZ: 
 
         23   As to the substance, it's not that we have changed our decision 
 
         24   from December 2014. What the Chamber has done in the recent 
 
         25   directive is ensure that it is actually enforced, which has 
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          1   arguably not really happened over the last nine months, or not 
 
          2   completely happened. To remind everybody, the original order -- 
 
          3   point 2C -- forces prohibiting identification of a Case 003 or 
 
          4   004 interviewing in public. Now I would like everybody please to 
 
          5   tell the Chamber how you can do that without going into 
 
          6   completely closed session. 
 
          7   [10.00.58] 
 
          8   The second point is 2A of the original order -- again, the 
 
          9   original order, which says "prohibiting reference in public 
 
         10   session in Cases 002/02, two written records of interview is 
 
         11   originating from Cases 003 and 004". Now the only way the Chamber 
 
         12   could see that seriously implemented is by going into closed 
 
         13   session when such statements are referenced. So the Chamber 
 
         14   hasn't changed the original order. It has, upon complaint by the 
 
         15   Investigating Judge, tried to ensure that it is actually 
 
         16   reinforced. So -- so much for that; yes, thank you. That's all at 
 
         17   the moment. 
 
         18   MR. KONG SAM ONN: 
 
         19   Thank you, Madam Judge and President. Our position in relation to 
 
         20   the use of WRIs from Cases 003 and 004 is that the new rule set 
 
         21   out by the Trial Chamber means a witness who has been interviewed 
 
         22   or who has had a WRI either in Case 003 or 004 shall be heard in 
 
         23   camera. And it is our view that this violates the right of Mr. 
 
         24   Khieu Samphan. However, if the Chamber deems that it is necessary 
 
         25   that a closed session shall be heard for a particular portion of 
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          1   the hearing of the testimony of a particular witness is more 
 
          2   appropriate than hearing the entire testimony in closed session. 
 
          3   [10.03.05] 
 
          4   For instance, when a Party intends to use a WRI from Case 003 or 
 
          5   004, the Chamber can decide that that portion can be heard in 
 
          6   camera. And when the questioning concludes -- that is, the 
 
          7   questioning in relation to WRI from Case 004, then a public 
 
          8   session shall continue. Thank you. 
 
          9   JUDGE FENZ: 
 
         10   Yes. Thank you, Counsel. The only thing I wanted to say is the 
 
         11   debate is not only or exclusively about the last order but 
 
         12   principally also about the one from December. Just, since we are 
 
         13   at it and since I've heard that everybody has the original 
 
         14   version by the -- of the email by the Co-Investigating Judge, I 
 
         15   think I can easily acquaint everybody with the two changes he 
 
         16   made. So what he did is in the second paragraph of his answer in 
 
         17   this email. I read the new version. It starts: "This is 
 
         18   particular the case for material which comes from witnesses 
 
         19   interviewed in 003 and 004 regardless of whether they had already 
 
         20   been interviewed in 001 and/or 002." So that's the first 
 
         21   amendment. 
 
         22   [10.04.36] 
 
         23   And the second one is in the following paragraph. This paragraph 
 
         24   reads as amended as follows: "The fact that a witness had been 
 
         25   heard in Cases 001 and/or 002 but not in 003 or 004 is neither 
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          1   here nor there for any material they will be questioned about 
 
          2   which stems from 003 and 004." The rest remains unchanged. 
 
          3   Further changes are purely grammatical. Is there any need to 
 
          4   repeat this or -- yes. Thank you. 
 
          5   MR. PRESIDENT: 
 
          6   The Chamber would like to give the floor to other Parties if you 
 
          7   wish to take the floor. First, we would like to give the floor to 
 
          8   the defence team for Nuon Chea, if you wish to make any 
 
          9   observation on the second request by the defence team for Khieu 
 
         10   Samphan. And if you don't have any observation to make, then the 
 
         11   Co-Prosecutor is given the floor if you wish to make your 
 
         12   observation on the second request by the defence team for Khieu 
 
         13   Samphan -- that is, in relation to our decision -- that is, 
 
         14   document E319/7/3. You may proceed, if you wish to take the 
 
         15   floor. 
 
         16   [10.06.19] 
 
         17   MR. KOUMJIAN: 
 
         18   Thank you, Your Honours. Before I go into substance, I think I 
 
         19   would request perhaps Your Honours could clarify a bit the 
 
         20   guidelines, because at least within the Prosecution, there is 
 
         21   various interpretations. So we're in closed session now I 
 
         22   believe. I just want to confirm that before I say what I'm about 
 
         23   to say. The next witness, for example, is a witness who has a 
 
         24   DC-Cam statement and was interviewed in Case 004. Is my 
 
         25   understanding correct that the witness will testify in open 
 

E1/356.1 01174091



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 337                                   
Case No. 002/19-09-2007-ECCC/TC 
26 October 2015 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs  
has been corrected to ensure consistency among the three language versions of the transcript.  Page 21 

 
 
                                                          21 
 
          1   session until we get to questions about the Case 004 interview or 
 
          2   someone is specifically using the Case 004 interview? Or will the 
 
          3   entire testimony be in closed session? It's not entirely clear to 
 
          4   us. 
 
          5   (Judges deliberate) 
 
          6   [10.10.44] 
 
          7   MR. PRESIDENT: 
 
          8   Judge Lavergne, you have the floor in order to respond to the 
 
          9   observation made by the International Co-Prosecutor. You may 
 
         10   proceed. 
 
         11   JUDGE LAVERGNE: 
 
         12   Thank you, Mr. President. This is what the Chamber would like to 
 
         13   provide to you as a message this morning. We have not taken any 
 
         14   final decision, since we had to hear you and the Parties on this 
 
         15   issue. But, in principle, what the Chamber envisages doing 
 
         16   regarding the next witness is to hear that witness in closed 
 
         17   session, for two reasons: The first is that, we are under a duty 
 
         18   not to identify the witnesses who have been heard in Cases 003 
 
         19   and 004. And that is what the Co-Investigating Judges are asking 
 
         20   us to do. And the other reason is that even if that witness has 
 
         21   been heard as part of an interview conducted by DC-Cam or -- as 
 
         22   part of the investigations of the Co-Investigating Judges, these 
 
         23   two pieces of evidences are inextricably related, since 
 
         24   interviews conducted by OCIJ investigators is part of the matter 
 
         25   that will be brought up with the witness. 
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          1   [10.12.25] 
 
          2   MR. KOUMJIAN: 
 
          3   Thank you for that clarification. Your Honour, it's the view of 
 
          4   the Prosecution that we agree entirely with Khieu Samphan's 
 
          5   objection that the procedures envisioned violate the right to a 
 
          6   public trial. It violates the right of the Accused to a public 
 
          7   trial, it violates the rights of the people of Cambodia to a 
 
          8   public trial, to the victims to a public trial. The people have 
 
          9   been waiting 40 years to hear this Trial; and to have significant 
 
         10   and substantial parts of the Case in closed session without 
 
         11   public access, without media access, in our view, is not 
 
         12   justified. And that's the point I want to make. This right to a 
 
         13   public trial, it's in the Statue of this Court. It's in the 
 
         14   International Covenant for Civil and Political Rights. Of course, 
 
         15   it is a matter of reasonableness, and sometimes other rights can 
 
         16   outweigh the right to a public trial, such as, for example, the 
 
         17   security and safety of witnesses or the witnesses' right to 
 
         18   privacy in discussing matters such as sexual assault. 
 
         19   [10.13.30] 
 
         20   There are instances when we have to compromise. And certainly, 
 
         21   the confidentiality of an investigation is a legitimate interest, 
 
         22   but we believe that the procedures that the Court has been using 
 
         23   since we started this Trial have been sufficient. And I have seen 
 
         24   some minor instances where I believe it was inadvertent and 
 
         25   information was disclosed about an investigation but I've seen, 
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          1   frankly, zero consequences of that. No witness, to my knowledge, 
 
          2   has complained or certainly not suffered any threat or harm as a 
 
          3   result of that. One of the problems with the decision is, of 
 
          4   course, the Office of the Co-investigating Judges is a different 
 
          5   branch of this Court and is probably not aware of all the 
 
          6   procedures that takes place and hasn't had, frankly,  the 
 
          7   opportunity to hear from the Parties. A decision like this that 
 
          8   affects the rights of the Parties clearly cannot be made without 
 
          9   the Parties being heard. 
 
         10   [10.14.32] 
 
         11   Perhaps the Office of the Co-investigating Judges may not be 
 
         12   aware, for example, that before a witness testifies, that witness 
 
         13   is asked about their need for protective measures. At least, 
 
         14   that's my understanding of what WESU does. So witnesses who are 
 
         15   testifying who have been interviewed in Case 003 or 004 who 
 
         16   express a concern about testifying publicly, that, of course, 
 
         17   would be taken into account by Your Honours, and I would urge you 
 
         18   to do so. 
 
         19   If there's a legitimate concern for the witness's security or 
 
         20   privacy, we could grant, Your Honours would certainly consider 
 
         21   and I hope grant closed or partially closed session for the 
 
         22   entire or parts of that testimony. But to just make a blanket 
 
         23   rule that because a witness was interviewed by the 
 
         24   Co-Investigating Judges that that witness's testimony about what 
 
         25   happened to them during the DK regime would be not accessible to 
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          1   the public is simply wrong. It's not justified. There has to be a 
 
          2   balancing of a legitimate need for closed session before closed 
 
          3   session is granted. 
 
          4   [10.15.45] 
 
          5   I'd also point out that at this stage in those Case 003 and 004 
 
          6   investigations, we know, it's public, that individuals have been 
 
          7   charged. So, it's not a case where revealing lines of questioning 
 
          8   would tip off the charged person or suspects to the lines of 
 
          9   investigation. The charged persons have access to all of these 
 
         10   interviews. They already have it. It's not confidential from 
 
         11   them. 
 
         12   So the procedures we were using previously, we think, can work. 
 
         13   When a witness, such as the one coming, is going to be asked 
 
         14   about what happened to them, they will testify to responses about 
 
         15   where they were, if they work at the dam, what the conditions 
 
         16   were like at the dam. If a party then requires use of the written 
 
         17   record of the interview from Case 004, it could simply be asked 
 
         18   were you interviewed by the Office of the Co-investigating Judges 
 
         19   or did you give a prior interview. That does not indicate whether 
 
         20   it was Case 001 or 002 or 003 or 004. We simply have to all be 
 
         21   careful about not giving the dates of the interviews in public 
 
         22   session, because that would tip off if there's some amateur 
 
         23   detective who's trying to determine which witnesses testified in 
 
         24   003 and 004, that would tip them off. 
 
         25   [10.17.10] 
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          1   But, in my view, this right to a public trial is extremely 
 
          2   important, in this case in particular. This is the purpose, this 
 
          3   is the main purpose of this case is to show the world -- or one 
 
          4   of the purposes -- what happened, in a fair and public trial. 
 
          5   It's not the same if we do it behind closed doors. Thank you. 
 
          6   MR. PRESIDENT: 
 
          7   We have two issues that we'd like to ask the International 
 
          8   Co-Prosecutor. First, please provide your clear view on the 
 
          9   publicity of Case 002/02. Again, the confidentiality of the 
 
         10   investigation in Cases 003 and 004, where the issue of 
 
         11   confidentiality is of paramount importance and that certain 
 
         12   document from the cases have been used in this current Case 002. 
 
         13   Secondly, I'd like to ask the International Co-Prosecutor if you 
 
         14   have known about the reaction by the International 
 
         15   Co-Investigating Judge on the proceeding, in particular on the 
 
         16   proceedings of the 5th and the 6th of October 2015 and why the 
 
         17   Chamber decides to redact certain portions of those proceedings 
 
         18   and why we could not proceed with the proceedings last week, in 
 
         19   particular in hearing the testimony of the witness 2-TCW-996, 
 
         20   because this is the core point that it has to deal with the 
 
         21   confidential nature of the investigation in Cases 003 and 004. 
 
         22   That's why the hearing last week was adjourned, and that is 
 
         23   particular in the case of 2-TCW-996. Please provide your view on 
 
         24   these two points. And if any other party wishes also to respond 
 
         25   also to these two questions, you will be given the floor. 
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          1   [10.19.55] 
 
          2   MR. KOUMJIAN: 
 
          3   Thank you. Your Honour, first of all, I understand that there was 
 
          4   -- first of all, the Prosecution believes that the rules 
 
          5   absolutely require that Case 003 and 004 is a confidential 
 
          6   investigation. There is public information about the cases, 
 
          7   limited, that is on-going, so the fact that there is a Case 003 
 
          8   and 004, of course, is well known. But certainly, the Prosecution 
 
          9   respects and asks all Parties to respect that that investigation 
 
         10   is confidential and information from that should not be revealed. 
 
         11   The procedures that Your Honours put in place previously, we 
 
         12   believe, if followed, fully protected that. Now, there was a 
 
         13   violation on the 5th or 6th of October in 2015. I believe that it 
 
         14   was inadvertent. And I think the remedy of then making half of 
 
         15   this Trial or a good portion of this Trial closed to the public 
 
         16   is simply far disproportionate to any harm that was done. In 
 
         17   fact, I'm not sure of what harm, real consequence of harm was 
 
         18   done from that violation. 
 
         19   [10.21.06] 
 
         20   I would also point out that, of course, we do depend upon all 
 
         21   persons, all counsel and all persons with information respecting 
 
         22   their obligation to keep it confidential. Whatever rules Your 
 
         23   Honour put in, including having closed session for half, even if 
 
         24   you did, for half the witnesses would not prevent someone who's 
 
         25   intent upon disclosing confidential information from doing so. 
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          1   Your Honours can only ensure that by taking appropriate measures 
 
          2   to ensure that there is no contempt of this 
 
          3   Court by intentionally disclosing confidential information. So I 
 
          4   hope I've answered Your Honours questions. 
 
          5   MR. PRESIDENT: 
 
          6   The International Lead Co-Lawyer for civil parties, you have the 
 
          7   floor. 
 
          8   [10.22.05] 
 
          9   MS. GUIRAUD: 
 
         10   Thank you, Mr. President. I would like to make a brief remark to 
 
         11   explain the position of the civil parties. For us, as well, it is 
 
         12   important for the proceedings to be in public. To give an example 
 
         13   in the Chamber, half of the civil parties who have been heard 
 
         14   with regard to suffering endured should have been heard in closed 
 
         15   session if we had respected strictly the new recommendations made 
 
         16   by the Chamber. And we have a direct interest in ensuring that 
 
         17   civil parties are heard in public session. And we align ourselves 
 
         18   with the remarks by the International Co-Prosecutor regarding the 
 
         19   importance of making sure debates or proceedings here at the ECCC 
 
         20   are in public. If we were to strictly apply your recommendations 
 
         21   in your last decision, more than half of the hearings would be in 
 
         22   closed session, and from now onward, no one in Cambodia would be 
 
         23   able to follow the proceedings. That for us is also a fundamental 
 
         24   problem, obviously. 
 
         25   [10.23.33] 
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          1   To read your decision, E319/7, it would appear that the 
 
          2   recommendations you made at the time allow us to respond to the 
 
          3   legitimate concerns of the International Co-Investigating Judge. 
 
          4   It would appear that it suffices for all parties and the Chamber 
 
          5   to designate documents drawn from Cases 003 and 004 using the 
 
          6   number that is allotted to those documents in Case 002/02. As 
 
          7   such, it would not be possible for the public to identify any 
 
          8   documents drawn from Cases 003 and 004, so we can perfectly well 
 
          9   continue the proceedings using documents that have been disclosed 
 
         10   using systematically reference numbers given by the Chamber in 
 
         11   the Case 002/02. In that case, neither the public, neither the 
 
         12   journalists, nor other witnesses would be able to know that these 
 
         13   documents are from Cases 003 and 004. 
 
         14   It is therefore, perhaps, necessary to remind the parties of the 
 
         15   importance of respecting the rules set out in decision E319/7. 
 
         16   And, in my opinion, if the parties and the Chamber respect those 
 
         17   decisions, there will be no problem regarding respecting the 
 
         18   confidentiality of documents or information drawn from Cases 003 
 
         19   and 004. 
 
         20   [10.25.15] 
 
         21   MR. PRESIDENT: 
 
         22   Judge Fenz, you have the floor. 
 
         23   JUDGE FENZ: 
 
         24   The Chamber is obviously aware of the problem of closed session 
 
         25   versus public trial. Now, it appears that -- but I want to note 
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          1   that the Prosecution was supporting these restrictions 
 
          2   originally. So, I wonder how you will give effect to the original 
 
          3   order 2C, which says, "Prohibition of identification of Case 003 
 
          4   and 004 interviewee", because even if you hear him and don't 
 
          5   mention it, if you then say I'm going in closed session because I 
 
          6   need to hear 003 and 004 interviews, he's identified. So -- but 
 
          7   does it mean that there can't be a request to change the original 
 
          8   order? But again, this original order was one that was supported 
 
          9   by the Prosecution. 
 
         10   [10.26.10] 
 
         11   Now, having said all that, I also note that the Investigating 
 
         12   Judge has basically threatened to completely close the door to 
 
         13   documents from Cases 003 and 004 and put on hold for the 
 
         14   disclosure request. Now, for the Chamber, this will be 
 
         15   problematic where it refers to exculpatory evidence, obviously. 
 
         16   But this is where we are at the moment. So, if we say publicity 
 
         17   of the trial overrides everything else, we might be cut off, the 
 
         18   trial might be cut off of potentially exculpatory evidence or if 
 
         19   the Co-Investigating Judge doesn't agree with more lenient 
 
         20   attempts to enforce the order. 
 
         21   MR. LYSAK: 
 
         22   Let me respond specifically to what -- the issue you've raised 
 
         23   about your prior order. I have a different understanding of what 
 
         24   that prior order was. Let's just go back to how this all took 
 
         25   place. When the -- there was a new batch of interviews related to 
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          1   the first segment of this Trial, the Tram Kak, that were 
 
          2   disclosed, Judge Harmon issued -- approved that disclosure under 
 
          3   certain conditions. Your Honours then raised some questions about 
 
          4   how Judge Harmon's conditions would be applied in Court when 
 
          5   those statements were used. We filed a brief, copied to the 
 
          6   Investigating Judges, indicating our proposal for how that would 
 
          7   work, including that we would use these in open session, but 
 
          8   would protect them from being identified as interviews deriving 
 
          9   from Case 003 or 004. Your Honours then issued an order which 
 
         10   essentially adopted that procedure. 
 
         11   [10.28.25] 
 
         12   So when I read Your Honours' order -- E319/7 -- the December 24, 
 
         13   2014, first of all, if you refer to paragraph 6, you'll see that 
 
         14   there is in there expressly recognizing that these written 
 
         15   records of interview would be used during public proceedings, 
 
         16   that we'd provided a copy of this procedure to the Investigating 
 
         17   Judges and that they had no objection to the use of these 
 
         18   statements in public proceedings. 
 
         19   You then adopted five conditions or rules with respect. The first 
 
         20   one: "No one should identify these statements when being used as 
 
         21   statements or interviews originating from Case 003 or 004." 
 
         22   Number 2(B): "No one should identify -- the written records of 
 
         23   interview should only be identified by their Case 002 document 
 
         24   number." Part C, 3: "People should not identify the name of the 
 
         25   interviewee on the public record." And continuing on, number D 
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          1   concerns where we're using a statement of one Case 003 or 004 
 
          2   interview with a different witness that we should only -- that we 
 
          3   should use pseudonyms and not identify the name. The last 
 
          4   restriction, similar situation, we should only refer to these as 
 
          5   interviews that were given to OCIJ without any indication of 
 
          6   dates or that this was originated from a particular 
 
          7   investigation. 
 
          8   [10.30.24] 
 
          9   So, our understanding of the procedures, those are the procedures 
 
         10   that have been in effect; not that we would go into closed 
 
         11   session any time a Case 003 or 004 interview was used. OCIJ knew 
 
         12   this. They've had a person here monitoring these proceedings 
 
         13   every day, and it is only with this incident on the 5th that 
 
         14   there's been any expression of a concern. Should we do something 
 
         15   to address that? Of course. Our position is simply that it'd be 
 
         16   sufficient to simply remind the parties of their obligations. So, 
 
         17   our view, Judge Fenz, is that this is a rather significant change 
 
         18   from what we've been doing before and that the procedures before 
 
         19   would be sufficient, if followed. That is our, in short, the 
 
         20   answer to the question that you raised. 
 
         21   [10.31.31] 
 
         22   JUDGE FENZ: 
 
         23   The problem is, obviously, that we have an Investigating Judge 
 
         24   who has a different view now. 
 
         25   MR. LYSAK: 
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          1   Thank you for reminding me. I was going to address that. 
 
          2   Two comments: With respect to the use of interviews that have 
 
          3   already been disclosed, we can't unring that bell. The notion 
 
          4   that the Judge could issue an order to pull those back is simply 
 
          5   not realistic. They've been used with witnesses throughout these 
 
          6   proceedings. So, the real question is about remaining interviews 
 
          7   that are subject to disclosure. 
 
          8   [10.32.10] 
 
          9   I would submit to you, Judge Fenz, that -- and I'm an optimist -- 
 
         10   I believe Judge Bohlander will decide this on the merits. I don't 
 
         11   believe he is going to withhold interviews, simply because his 
 
         12   requests were not completely honoured here in this Court. And it 
 
         13   is for us, we are the parties in these proceedings, we are the 
 
         14   parties that request them, it is for us to convince him that 
 
         15   these documents can be disclosed without any consequence to their 
 
         16   investigation. And yes, we'll have to deal with that. But I think 
 
         17   we have to separate that; Your Honours are responsible for how 
 
         18   these documents are used in these trial proceedings; Judge 
 
         19   Bohlander is responsible for the conditions for future 
 
         20   disclosures. And I would -- I do think there's been a little 
 
         21   overreaction to what took place in the Court on Monday, Monday of 
 
         22   -- sorry October 5th, going back a few weeks. And I would just 
 
         23   ask that we be given an opportunity to try to deal with OCIJ, 
 
         24   with future disclosures and that we not immediately revert to 
 
         25   closed-session hearings. 
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          1   JUDGE FENZ: 
 
          2   The President wishes me to clarify your approach to the current 
 
          3   witness. So, you're requesting to hear him in open session until 
 
          4   such time as he is confronted with his own statements from 003, 
 
          5   004, respectively the DC-Cam statement; is this correct? 
 
          6   [10.34.35] 
 
          7   MR. KOUMJIAN: 
 
          8   Your Honour, I think my suggestion is that if we revert to the 
 
          9   procedures that were used previously, if someone needs to refer 
 
         10   to perhaps an inconsistent statement from the OCIJ interview, 
 
         11   they would say did you speak to investigators from this Court, 
 
         12   without identifying what case it was and use it. The alternative, 
 
         13   the second best solution would be that we just go into -- leave 
 
         14   some time at the end -- and go into a closed or private session 
 
         15   to deal with questions regarding that. 
 
         16   MR. PRESIDENT: 
 
         17   We have heard the submission of the second request by the defence 
 
         18   team for Mr. Khieu Samphan, but also it covers the request which 
 
         19   is intended to be presented by the Co-Prosecutor. So now I would 
 
         20   like to now whether the Co-Prosecutor would like to make 
 
         21   submission in relation to the two documents -- that is, the 
 
         22   document on the 24th December 2014. I would like to know whether 
 
         23   you want to make further submission on your request, Mr. 
 
         24   Co-Prosecutors. 
 
         25   And please, make it clear on your request in relation to document 
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          1   E319/7. Or you have covered everything in response to the request 
 
          2   by the defence counsel for Mr. Khieu Samphan? 
 
          3   [10.36.47] 
 
          4   MR. KOUMJIAN: 
 
          5   Yes, in relation to the courtesy copy of the filing we just 
 
          6   received -- E319/7/3 -- let me repeat that, excuse me: E319/7/3, 
 
          7   we've made all, we have no further submissions. 
 
          8   (Judges deliberate) 
 
          9   [10.37.46] 
 
         10   MR. PRESIDENT: 
 
         11   Thank you very much for all submissions by Parties. It is 
 
         12   complicated in our proceeding in relation to the public hearings 
 
         13   of our Case 002/02, because we have heard the request to include 
 
         14   some documents from Case 003 and 004 in Case 002. And this 
 
         15   difficulty also arise from the fact that these documents belong 
 
         16   to other branch of the ECCC. Once again, I would like to express 
 
         17   sincere thanks to all parties for your submission. 
 
         18   Now, I instruct the AV to connect the voice to the public gallery 
 
         19   so we can proceed with the public hearings. 
 
         20   The Chamber has heard all the submissions before we can proceed 
 
         21   to the public hearings on the testimony and we need to deliberate 
 
         22   and consider all the points. The Chamber will need much time to 
 
         23   consider all the points raised by Parties before we proceed to 
 
         24   hear 2-TCW-996. Since we need much time to deliberate and 
 
         25   consider all the points, the hearing is now adjourned and we may 
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          1   resume at 1.30. And in the afternoon, the Chamber will perhaps 
 
          2   issue the other rulings on the points raised by the Parties this 
 
          3   morning to be clear for all Parties. 
 
          4   Security personnel are instructed to bring Mr. Khieu Samphan to 
 
          5   the waiting room downstairs and please have him returned into the 
 
          6   courtroom at 1.30. 
 
          7   The Court is now adjourned. 
 
          8   (Court recesses from 1040H to 1335H) 
 
          9    (Court resumes in public session) 
 
         10   MR. PRESIDENT: 
 
         11   Please be seated. The Court is now back in session. 
 
         12   The Chamber will start to hear a witness, 2-TCW-996, as 
 
         13   scheduled. However, before we proceed to hear that witness, the 
 
         14   Chamber would like to issue an oral decision on the request by 
 
         15   party in relation to the adjournment of proceeding and the 
 
         16   annulment or modification amended guidelines on the use of Cases 
 
         17   003 and 004 WRIs. 
 
         18   [13.36.27] 
 
         19   The Chamber is seized of a Khieu Samphan defence request to 
 
         20   adjourn the trial proceeding until the completion of the appeal 
 
         21   hearings before the Supreme Court Chamber. The Chamber considers 
 
         22   the Parties should be adequately prepared to begin the topic on 
 
         23   the Vietnamese due to the fact that they have been involved in 
 
         24   these proceedings for many years including during the 
 
         25   investigation and in Case 002/01. 
 

E1/356.1 01174106



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 337                                   
Case No. 002/19-09-2007-ECCC/TC 
26 October 2015 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs  
has been corrected to ensure consistency among the three language versions of the transcript.  Page 36 

 
 
                                                          36 
 
          1   Further, the Chamber is not convinced that the Defence must be 
 
          2   aware of the expert or experts chosen by the Chamber to testify 
 
          3   on this topic before they can prepare to hear other witnesses on 
 
          4   the topic. Nonetheless, the Chamber notes that the Parties are 
 
          5   awaiting further positions from the Supreme Court Chamber as to 
 
          6   the contents of the appeal hearing and that significant 
 
          7   additional preparations are therefore required. On this basis, 
 
          8   the Chamber is willing to accord the Parties one additional week 
 
          9   to prepare for the Supreme Court hearing from 2nd until 5th 
 
         10   November. 
 
         11   [13.38.20] 
 
         12   Further, the Witness and Expert Support Unit has informed the 
 
         13   Chamber that witnesses originally scheduled for Wednesday and 
 
         14   Friday of this week are no longer available. For this reason, the 
 
         15   Chamber will hear the testimony of 2-TCW-996 and 2-TCW-868 and 
 
         16   adjourn the hearings until 30th November 2015. 
 
         17   The Chamber is also seized of request to modify or annul the 
 
         18   amended guidelines on the use of Case 003 and 004 WRIs. The 
 
         19   Chamber is considering the submission of the Parties and the 
 
         20   response of the International Co-Investigating Judge on this 
 
         21   point. 
 
         22   [13.39.22] 
 
         23   Since 2-TCW-996 and 2-TCW-868 are both available and ready to 
 
         24   testify, the Chamber considers that it is in the interest of an 
 
         25   orderly and efficient trial management to hear these witnesses at 
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          1   this time. Until the Chamber has had an opportunity to fully 
 
          2   consider the issue, it considers it appropriate to maintain its 
 
          3   amended guidelines, document E319/7/3. It will therefore hear 
 
          4   2-TCW-996 entirely in closed session and questions put to 
 
          5   2-TCW-868 regarding Case 003 and 004 documents should be reserved 
 
          6   until the end of his testimony to be heard in closed session. 
 
          7   In order to maximise the public nature of these hearings, 
 
          8   however, the Chamber will redact the closed session transcripts 
 
          9   in consultation with the International Co-Investigating Judge so 
 
         10   that the transcript can be then rendered public. The Chamber's 
 
         11   definitive response to the Parties' request in this regard will 
 
         12   be provided in due course. 
 
         13   Now the Chamber will proceed to closed session hearing to hear 
 
         14   2-TCW-996. 
 
         15   First, I instruct the AV Unit to disconnect the voice to the 
 
         16   public gallery and also to the press people. 
 
         17   And I also instruct the security personnel to advise the public 
 
         18   to leave the public gallery. The Chamber cannot order the curtain 
 
         19   closed because perhaps it will hinder the interpreter from 
 
         20   looking at the Chamber or seeing the parties. 
 
         21   Now I order the court officer to usher in 2-TCW-996 into the 
 
         22   courtroom. 
 
         23   (Suspension of public session at 1343H) 
 
         24    (Court continues in closed session at 1343H) 
 
         25   (Witness enters courtroom) 
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          1   [13.44.08] 
 
          2   QUESTIONING BY THE PRESIDENT: 
 
          3   Q. Good afternoon, Mr. Witness. What is your name? 
 
          4   [2-TCW-996]: 
 
          5   A. My name is [2-TCW-996]. 
 
          6   Q. Thank you, [2-TCW-996]. What is your date of birth? 
 
          7   Please observe the microphone before you speak and please listen 
 
          8   attentively to the question before you give your proper response. 
 
          9   Could you tell the Court when you were born? 
 
         10   A. I was born in 1957. 
 
         11   [13.44.54] 
 
         12   Q. Thank you. Where were you born? 
 
         13   A. I was born in xxxx xxxx xxxxx xxxxxxx, xxxxx xxxx xxxxx 
 
         14   xxxxxxx, xxxxx xxxx xxxxx xxxxxxxx, xxxxxxx xxxxxxxx xxxxxxxx. 
 
         15   Q. What is your place of birth -- rather, what is your current 
 
         16   address? 
 
         17   A. I am living in xxxx xxxx xxxxx xxxxxxx, xxxxx xxxx xxxxx 
 
         18   xxxxxxx, xxxxx xxxx xxxxx xxxxxxxx, xxxxxxx xxxxxxxx xxxxxxxx. 
 
         19   Q. What is your occupation? 
 
         20   A. I am a rice farmer. 
 
         21   Q. What are your parents' names? 
 
         22   A. My father's name is xxxx xxx and my mother's name is xx xxxx. 
 
         23   [13.46.12] 
 
         24   Q. What about your wife, what is her name and how many children 
 
         25   do you have? 
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          1   A. Her name is xxxx xxxxxxxx; we have five children. 
 
          2   Q. Thank you, [2-TCW-996]. Based on the oral -- the report of the 
 
          3   greffier, I was informed that you have no relationship by blood 
 
          4   or by law to the Accused, Khieu Samphan and Nuon Chea, and also 
 
          5   to the civil parties admitted in Case 002; is that correct? 
 
          6   A. Yes, that is correct and true. 
 
          7   Q. Are you related by law or by blood to the Accused Nuon Chea 
 
          8   and Khieu Samphan and other individuals admitted as civil party 
 
          9   in this case, to your knowledge? 
 
         10   A. No, I am not related to anyone 
 
         11   Q. And also, based on the report of the greffier, you have 
 
         12   already taken an oath before the Iron Club Statue to the east of 
 
         13   this courtroom, is that true? 
 
         14   A. Yes, that is true. 
 
         15   [13.48.05] 
 
         16   Q. [2-TCW-996], you now have the duty counsel provided to you by 
 
         17   the WESU unit and the duty counsel's name is Duch Parry. Now I 
 
         18   would like to inform you of your rights and obligations as a 
 
         19   witness before the Trial Chamber. As a witness in the proceedings 
 
         20   before the Chamber, you may refuse to respond to any question or 
 
         21   to make any comment which may incriminate you, right against 
 
         22   self-incrimination. This means that you may refuse to provide 
 
         23   your response or make any comment that could lead you to be 
 
         24   prosecuted. 
 
         25   Your obligations: As a witness, [2-TCW-996], in the proceeding 
 

E1/356.1 01174110



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 337                                   
Case No. 002/19-09-2007-ECCC/TC 
26 October 2015 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs  
has been corrected to ensure consistency among the three language versions of the transcript.  Page 40 

 
 
                                                          40 
 
          1   before the Chamber, you must respond to any questions by the 
 
          2   Bench or relevant Parties, except where your response or comment 
 
          3   to those questions may incriminate you as the Chamber has just 
 
          4   informed you of your rights as a witness. You must tell the truth 
 
          5   that you have known, heard, seen, remembered, experienced or 
 
          6   observed directly about an event or occurrence relevant to the 
 
          7   question that the Bench or Parties pose to you. 
 
          8   [2-TCW-996], have you ever been interviewed by the investigator 
 
          9   of the OCIJ and how many times did they take place, if any, and 
 
         10   where did they take place? 
 
         11   [13.50.00] 
 
         12   A. I was once interviewed at my house; and for the second time, 
 
         13   it was also conducted at my home as well. 
 
         14   Q. Thank you. Before you are here, have you reviewed or read the 
 
         15   written records of the interview to refresh your memory? 
 
         16   A. Yes, I have reviewed and I could recall some information and I 
 
         17   may forget some other. 
 
         18   Q. To your best knowledge and recollection, do the written 
 
         19   records of the interview correspond to what you gave to the 
 
         20   investigators of the OCIJ? 
 
         21   A. Yes, they correspond to what I said. 
 
         22   MR. PRESIDENT: 
 
         23   In accordance with Internal Rule 91bis, the Chamber will first 
 
         24   give the floor to the defence team for Mr. Nuon Chea before other 
 
         25   parties and you will have one session to put questions to this 
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          1   witness. 
 
          2   MR. VICTOR KOPPE: 
 
          3   Thank you, Mr. President, Good afternoon Your Honours. Is it 
 
          4   correct, Mr. President, that the Defence has two sessions to 
 
          5   share rather than we only having one session because, I think -- 
 
          6   I believe the Khieu Samphan team might only have 15 to 20 
 
          7   minutes. Thank you. 
 
          8   [13.52.34] 
 
          9   MR. PRESIDENT: 
 
         10   You have one session and the defence team for Mr. Khieu Samphan 
 
         11   will have another session to put questions to this witness 
 
         12   because the defence team for Mr. Khieu Samphan want to ask after 
 
         13   your turn or at last -- after other Parties. However, let me 
 
         14   clarify, both defence teams for the Accused have two sessions. 
 
         15   MR. KONG SAM ONN: 
 
         16   Mr. President, since the defence team for Mr. Nuon Chea will have 
 
         17   many questions to put to this witness, we are happy to give some 
 
         18   time to the defence team for Mr. Nuon Chea. 
 
         19   MR. PRESIDENT: 
 
         20   You may now proceed, counsel for Nuon Chea. 
 
         21   [13.53.35] 
 
         22   QUESTIONING BY MR. KOPPE: 
 
         23   Thank you, Mr. President. 
 
         24   [2-TCW-996], good afternoon. My name is Victor Koppe, I am the 
 
         25   International Co-Lawyer for Nuon Chea and I would like to ask you 
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          1   some questions this afternoon. 
 
          2   Q. I would like to ask you first a question about the number of 
 
          3   interviews you said you gave; I heard you say two times. Is it 
 
          4   correct that one of those two interviews was given by you to 
 
          5   people from an organisation called DC-Cam? 
 
          6   [2-TCW-996]: 
 
          7   A. Yes, that is correct. 
 
          8   Q. And the other interview you ever gave was to investigators of 
 
          9   the International Co-Investigating Judge of the ECCC; that is 
 
         10   correct, right? 
 
         11   A.  Yes that is correct. 
 
         12   [13.54.52] 
 
         13   Q. Let me first now, Mr. Witness, [2-TCW-996], ask you a question 
 
         14   about the period before 1975 before the Khmer Rouge took power. 
 
         15   Can you describe to us where you were before 17 April '75? 
 
         16   A. Before 1975, I was living under the support of my parents and 
 
         17   I was a student at the time. 
 
         18   Q. Were you living close to a village called Paoy Samraong? 
 
         19   A. Yes, I know that place. 
 
         20   Q. Do you recall who was the chairman of that village before 17 
 
         21   April '75? 
 
         22   A. I do not know the names of Paoy Samraong village chief. 
 
         23   Q. For the benefit of other parties, I am referring to Question 8 
 
         24   of his WRI. 
 
         25   Mr. Witness, the names of Pheum and his son-in-law called Rei, 
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          1   ring a bell to you? And if I don't pronounce it correctly I will 
 
          2   ask my national colleague to pronounce it properly. 
 
          3   A. Yes, I could find the two names in here. 
 
          4   [13.57.12] 
 
          5   Q. And what do you recall of them, who were they, what did they 
 
          6   do? 
 
          7   A. Rei was the son-in-law of Pheum, Pheum was the father-in-law. 
 
          8   Q. Have you ever seen them engaging with Khmer Rouge soldiers, 
 
          9   have you ever seen them in action with Khmer Rouge soldiers or 
 
         10   have you seen them do anything with captured Khmer Rouge 
 
         11   soldiers? 
 
         12   A. I saw Rei at the time; he was the captain and he was working 
 
         13   with the Khmer Rouge. He was working with the Khmer Rouge in 
 
         14   1973. 
 
         15   [13.58.38] 
 
         16   Q. Let me refresh your memory, Mr. Witness, and read to you what 
 
         17   you said in your answer 8. You testified as follows: 
 
         18   "Mr. Rei had been a former Lon Nol era captain and had fought 
 
         19   against the Khmer Rouge and beheaded Khmer Rouge soldiers that 
 
         20   was why the Khmer Rouge arrested and killed him." 
 
         21   Question: "Did you ever personally see Mr. Rei behead any Khmer 
 
         22   Rouge soldiers?" 
 
         23   Answer: "I saw it first hand at the time. Mr. Rei took those 
 
         24   Khmer Rouge soldiers head to show to the villagers too. After 
 
         25   April 1975, the Khmer Rouge searched for Mr. Rei to take revenge 
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          1   on him." 
 
          2   Do you recall having testified that Mr. Witness? 
 
          3   [13.59.49] 
 
          4   A. Yes, I can recall it now, that at the time, Rei had fought 
 
          5   against the Khmer Rouge and he beheaded two Khmer Rouge soldiers 
 
          6   and he carried the two heads in my village and he carried the two 
 
          7   heads around my village. 
 
          8   Q. Do you know why he did that? 
 
          9   A. No I did not. Actually the battlefield was many kilometres 
 
         10   away from the outskirt of the village. 
 
         11   Q. Do you know if -- 
 
         12   MR. PRESIDENT: 
 
         13   Counsel Koppe, please hold on and Judge Lavergne, you have the 
 
         14   floor. 
 
         15   JUDGE LAVERGNE: 
 
         16   I am sorry Mr. Koppe, for the record I think it is important to 
 
         17   note that you refer to document E313/19.3.18 (sic), we are in a 
 
         18   closed session and I think you can refer to that document without 
 
         19   any difficulty. 
 
         20   BY MR. KOPPE: 
 
         21   Thank you, Judge Lavergne. 
 
         22   Q. My question, Mr. Witness, do you know whether such practice, 
 
         23   the practice of beheading Khmer Rouge soldiers happened often in 
 
         24   those days? 
 
         25   [2-TCW-996]: 
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          1   A. No, it did not happen that often and I saw it for one time 
 
          2   only that there was big fighting. 
 
          3   [14.01.54] 
 
          4   Q. My last question on this subject and with your leave, Mr. 
 
          5   President, I would like to show a photo from a book to the 
 
          6   witness it's E3/9, there is no Khmer version of this page, 
 
          7   English ERN is 00396327; and French, 00639638. It's a page from a 
 
          8   book of Philip Short. 
 
          9   MR. PRESIDENT: 
 
         10   Counsel, please repeat the ERN numbers again but slowly this 
 
         11   time. 
 
         12   [14.02.36] 
 
         13   MR. KOPPE: 
 
         14   Yes, of course. E3/9, book of Philip Short, English, 00396327; 
 
         15   and French, 00639638; and as I said there is no Khmer version, 
 
         16   Mr. President. 
 
         17   MR. PRESIDENT: 
 
         18   Yes, you may proceed. 
 
         19   MR. KOPPE: 
 
         20   We also have it ready, Mr. President, on the screen so if you 
 
         21   allow and could instruct the AV unit to put it on the screen. 
 
         22   MR. PRESIDENT: 
 
         23   The AV personnel, please project the picture on the screen as 
 
         24   requested by Defence Counsel Koppe. 
 
         25   [14.03.44] 
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          1   BY MR. KOPPE: 
 
          2   Q. I realise it's a long shot but I wanted to try anyway. You 
 
          3   spoke about Rei having two decapitated heads of Khmer Rouge 
 
          4   soldiers in his hands. Does that person look like Mr. Rei? 
 
          5   (Short pause) 
 
          6   [14.04.36] 
 
          7   [2-TCW-996]: 
 
          8   A. The person holding heads in the photo is not similar to that 
 
          9   of Rei. 
 
         10   Q. But what you just described, what you saw, was it something 
 
         11   similar to what you see on that photo? 
 
         12   A. The head were beheaded from the neck up and he actually held 
 
         13   the hair of the beheaded heads and showed to the villagers. 
 
         14   Q. Thank you, Mr. Witness. I would like to move on to the next 
 
         15   topic. You indicated in your statement to DC-Cam, that you have 
 
         16   worked for a while, between '75 and '79, in a hospital, is that 
 
         17   correct? 
 
         18   [14.06.08] 
 
         19   A. No, I did not work at a hospital. 
 
         20   Q. You never worked at a hospital in -- or the so called Anlong 
 
         21   Sar hospital? 
 
         22   A. I cooked rice once at the Anlong Sar hospital but I must 
 
         23   clarify I was not like a treating physician. 
 
         24   Q. Let me see if I can refresh memory, Mr. Witness, that is 
 
         25   E3/9076, Khmer ERN, 00728880 and 81; there is only an English 
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          1   ERN, 00731179; and the DC-Cam investigator asks you: 
 
          2   "You were in charge of taking care of patients at Anlong Sar 
 
          3   hospital weren't you?" 
 
          4   And you say, "Yes, it was about the caring of food, the three of 
 
          5   us were in charge over there." 
 
          6   Is that correct what you stated earlier to DC-Cam? 
 
          7   A. Yes, that is correct. That's what I did at the Anlong Sar. 
 
          8   Q. What were your functions as one of the three people who were 
 
          9   in charge of that hospital? 
 
         10   A. I cooked rice for the patients there. 
 
         11   [14.08.28] 
 
         12   Q. Anything else you did there? 
 
         13   A. No I only cooked rice there. 
 
         14   Q. Did you have at the time any knowledge of the medicines that 
 
         15   were used in that hospital? 
 
         16   A. No. I was not familiar with the medicine there however I saw 
 
         17   some kind of rabbit drop like pellets which were distributed to 
 
         18   the patients. 
 
         19   Q. I will get back -- I will go to the treatment of patients at 
 
         20   the Trapeang Thma Dam shortly, but a general question on 
 
         21   medicine. What kind of medicines were given to people who became 
 
         22   sick either at the dam work site or somewhere else, do you 
 
         23   remember? 
 
         24   A. At the mobile unit hospital there were no rabbit drop like 
 
         25   pellets, however there were some modern medicines to boost the 
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          1   health of the workers there although I was not familiar with 
 
          2   their names. The rabbit drop like pellets were used at Anlong Sar 
 
          3   hospital in combination with the red pellets of the modern 
 
          4   medicine. 
 
          5   [14.10.31] 
 
          6   Q. Maybe to refresh your memory, Mr. Witness, you spoke in your 
 
          7   statement to DC-Cam; English, 00731170; and Khmer, 00728868; you 
 
          8   spoke about patients were given medicines such as Vitamin B 
 
          9   complex and Paracetamol number 300, do you recall saying that? 
 
         10   A. Yes, that is my statement. 
 
         11   Q. What else do you remember about that medicine? Was it 
 
         12   abundantly present; was there a big storage of those medicines 
 
         13   for instance? What can you tell us in more general terms? 
 
         14   A. I did not know much about the medicine as I was not familiar 
 
         15   with it and I did not have any role to play in the medicine 
 
         16   itself. 
 
         17   [14.12.16] 
 
         18   Q. I would like to ask you a question about the use of certain 
 
         19   medicine in the Democratic Kampuchea, in the Northwest Zone as 
 
         20   well. Mr. President, I will be referring to document 
 
         21   D366/7.1.479. It's a document from the Ministry of Commerce from 
 
         22   14th August 1976, English ERN, 00233531; and Khmer, 00072602. Mr. 
 
         23   Witness, this is a document which-- 
 
         24   MR. PRESIDENT: 
 
         25   Counsel Koppe, please hold on and Judge Lavergne you have the 
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          1   floor. 
 
          2   JUDGE LAVERGNE: 
 
          3   Counsel Koppe, has this document already been admitted on record, 
 
          4   because it appears that a motion was made for its admission. 
 
          5   MR. KOPPE: 
 
          6   I am not quite sure, to be honest. We did put it on interface and 
 
          7   it doesn't have any E3 number, that is correct, but I do not know 
 
          8   what the status at the moment is. I'll get back to that if that's 
 
          9   alright with you. 
 
         10   JUDGE LAVERGNE: 
 
         11   Once you have clarified the situation of that document, we can 
 
         12   then continue in this line of questioning. 
 
         13   [14.14.25] 
 
         14   BY MR. KOPPE: 
 
         15   Well, I won't be actually using the document. I can ask questions 
 
         16   about certain medicine. 
 
         17   Q. In your capacity as a chief of the hospital, Mr. Witness, have 
 
         18   you ever heard of a medicine from China called chloroquine? 
 
         19   [14.14.51] 
 
         20   [2-TCW-996]: 
 
         21   A. No, I am not familiar with that medicine as I said I spent my 
 
         22   time in the kitchen cooking rice for the patients. 
 
         23   Q. So you have no knowledge whatsoever about the use of medicine 
 
         24   in the time that you were part of the hospital correct? 
 
         25   A. I saw medics distributing medicines to the patients. 
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          1   Q. What do you know about the treatment against malaria in your 
 
          2   hospital? 
 
          3   A. I cannot recall it and at the time I did not observe about the 
 
          4   treatment by the medics there as I said I spent time in the 
 
          5   kitchen cooking rice. 
 
          6   Q. I would like now to discuss with you, Mr. Witness a report 
 
          7   about, among other regions, Sector 5 the Northwest Zone, it's 
 
          8   E3/160, Mr. President. It's a report about events between April 
 
          9   4, 1977 and April 29, 1977. English ERN, 00143452; and Khmer, 
 
         10   00008497 and 99. Let me read to you an excerpt. There is no 
 
         11   French translation by the way, Judge Lavergne. Let me read to 
 
         12   you, Mr. Witness, an excerpt and I will ask you if you have any 
 
         13   reaction. It says: 
 
         14   "People are also given injections and anti-malaria sprays are 
 
         15   applied throughout the zone. As of today malaria has been much 
 
         16   lessened although there have been some people affected with the 
 
         17   disease. In all regions such disease as fainting spell, diarrhoea 
 
         18   and fever are most prominent." 
 
         19   I am describing a period, Mr. Witness, that you were probably 
 
         20   working at the Trapeang Thma Dam worksite. Is this description in 
 
         21   your recollection about malaria and other diseases correct? 
 
         22   [14.17.50] 
 
         23   A. Yes, that is correct. Some patients contracted malaria and 
 
         24   dysentery. However in a group that I was with not many people 
 
         25   were contracted with malaria. 
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          1   Q. Do you recall whether the Chinese medicine against malaria 
 
          2   that were provided to your workers were effective? 
 
          3   [14.18.27] 
 
          4   MR. PRESIDENT: 
 
          5   Witness, please hold on and the International Deputy 
 
          6   Co-Prosecutor, you have the floor. 
 
          7   MR. DE WILDE D'ESTMAEL: 
 
          8   Mr. President, I think there's some confusion somewhere because 
 
          9   the Defence seems to take for granted that each of the workers 
 
         10   received medicines against malaria that is not what the witness 
 
         11   said. I am referring to a report and that report states generally 
 
         12   that some injections were administered but that doesn't mean that 
 
         13   everyone received those injections. So that question should be 
 
         14   rephrased to reflect the evidence. 
 
         15   BY MR. KOPPE: 
 
         16   Mr. President, I was not speaking about injections I was speaking 
 
         17   about anti-malaria medicine. I am not allowed to refer 
 
         18   specifically to the document that I just used but I'm happy to 
 
         19   rephrase the question in more general terms. 
 
         20   Q. Mr. Witness, in your capacity as a mobile unit chief at 
 
         21   Trapeang Thma Dam and also in your capacity as chief of a 
 
         22   hospital, do you know whether in general the Chinese anti-malaria 
 
         23   tablets that were given to people were generally speaking 
 
         24   effective? 
 
         25   MR. PRESIDENT: 
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          1   Witness, please hold on. And Judge Jean-Marc Lavergne, you have 
 
          2   the floor. 
 
          3   [14.20.16] 
 
          4   JUDGE LAVERGNE: 
 
          5   Yes. Mr. Koppe, I hear you repeatedly say that this witness was 
 
          6   the head of the hospital that is not what we have heard, I do not 
 
          7   know where you're getting this title of head of hospital. 
 
          8   MR. KOPPE: 
 
          9   Well, I confronted him with this earlier statement before DC-Cam 
 
         10   he said he was, together with two others, in charge of the 
 
         11   hospital. I know that he wasn't in charge of medicine but as 
 
         12   somebody who apparently know something about the medicine that 
 
         13   was given. I think I can ask this question. 
 
         14   JUDGE LAVERGNE: 
 
         15   I am not asking you not to ask the question but I don't think you 
 
         16   can say that he was the head of the hospital. I have read the 
 
         17   DC-Cam interview and it is stated that he was in charge of food 
 
         18   that is something different. 
 
         19   [14.21.23] 
 
         20   BY MR. KOPPE: 
 
         21   You said I can ask the question so I will ask the question again. 
 
         22   Q. Mr. Witness, do you know anything about the effectiveness of 
 
         23   Chinese anti-malaria pills that were given to workers at the dam 
 
         24   or to anybody else? 
 
         25   [2-TCW-996]: 
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          1   A. I did not see people distribute the medicine to the patients 
 
          2   and only those who were sick were given the medicines and the 
 
          3   medicines at the time were not adequate. 
 
          4   Q. Let me rephrase the question more specifically. Did any of 
 
          5   your workers in your mobile unit at Trapeang Thma Dam get sick 
 
          6   because of malaria? 
 
          7   A. In my unit not many workers contracted with malaria. They 
 
          8   actually -- there were some who had fever and then they 
 
          9   recovered. 
 
         10   Q. I'll move on now to the conditions at the Trapeang Thma Dam 
 
         11   worksite. Can you explain briefly what your position was when you 
 
         12   were started working at the Trapeang Thma Dam worksite? 
 
         13   [14.23.22] 
 
         14   A. In the mobile unit, the youth mobile unit, I was appointed to 
 
         15   be the chief of a mobile unit in Sector 5. I was actually head of 
 
         16   a company. 
 
         17   Q. Do you recall exactly when you started working at the Trapeang 
 
         18   Thma Dam worksite? 
 
         19   A. I went to work at the Trapeang Thma Dam worksite starting from 
 
         20   1976, that is, around mid-1976, and I continued working there 
 
         21   until 1977. 
 
         22   Q. Just to be sure on the dates, there is evidence to suggest, 
 
         23   Mr. Witness, that the dam -- the construction of the dam started 
 
         24   on either the 14th of February 1977 or maybe the 16th of February 
 
         25   1977, could that be correct? 
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          1   A. In early 1976, the Trapeang Thma Dam construction started and 
 
          2   it continued to mid-1976. 
 
          3   [14.25.20] 
 
          4   Q. Do you recall the hours that the people in your mobile unit 
 
          5   had to work from, from when till when did your workers have to 
 
          6   work at the Trapeang Thma Dam worksite? 
 
          7   A. Workers at the Trapeang Thma worksite were given a 
 
          8   (inaudible), that is of three cubic metres per day including 
 
          9   myself and we would not be allowed to stop until we completed the 
 
         10   work quota. 
 
         11   Q. And which hours and how many breaks did you have during the 
 
         12   day? Which hours were you working and how many breaks did you 
 
         13   have, if any? 
 
         14   A. We were given a quota of three cubic metres per each worker. 
 
         15   Some people could finish by 3.00 or 3.30 and they could go back 
 
         16   to their resting quarters but many of the workers could not 
 
         17   complete it. The land plot was one metre wide and three metre 
 
         18   long with a depth of half a metre. 
 
         19   Q. What time did your workers start to work in the morning? 
 
         20   A. My unit started going to work at 7 a.m. and by around 3.30 or 
 
         21   4.00, although the time varied, we concluded. 
 
         22   Q. And if the work was concluded, what did your workers do? 
 
         23   [14.27.52] 
 
         24   A. Workers who could complete their quota earlier would return to 
 
         25   their sleeping quarter or would go and find supplementary food 
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          1   including crab and rice field mice. 
 
          2   Q. Did you also have a lunch break during the day? 
 
          3   A. We had a lunch break at 11 o'clock in -- at around noon. That 
 
          4   was the meal time. 
 
          5   Q. About how many hours or how long did the lunch break last? 
 
          6   A. We had to return to the worksite immediately after we had 
 
          7   lunch and continued working. And usually by 5 o'clock in the 
 
          8   afternoon every worker had to complete his or her work. 
 
          9   Q. Was it sometimes necessary for you to have your workers work 
 
         10   when it was dark? 
 
         11   A. No, we did not work at night. In a case where one or two 
 
         12   workers could not complete his or her quota; we would assist them 
 
         13   so that we could return to the sleeping quarter together. 
 
         14   [14.30.00] 
 
         15   Q. While you were supervising your unit at the Trapeang Thma 
 
         16   worksite, did you ever force a worker to work so hard that he 
 
         17   collapsed from exhaustion? 
 
         18   A. No. I never saw any worker collapse in my unit. 
 
         19   Q. Did you ever see workers somewhere else at the dam collapse 
 
         20   because of exhaustion? 
 
         21   A. No. I never saw other workers in other units collapse with my 
 
         22   own eyes, however I heard from other comrades that some workers 
 
         23   fainted. 
 
         24   Q. Did you ever hit workers or use physical violence against 
 
         25   workers to make them work while at the dam? 
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          1   A. No, because my workers finished the work before the time set. 
 
          2   Q. Did you ever witness instances during which workers were 
 
          3   beaten or physically abused for not working hard enough? 
 
          4   A. I never saw it but I heard others in different units said that 
 
          5   there were people who fainted and collapsed, they were not 
 
          6   beaten. 
 
          7   Q. Did you ever witness any deliberate killings anywhere at the 
 
          8   dam, people who were killed by force? 
 
          9   [14.32.44] 
 
         10   A. No. I never saw the killings at the dam worksite. 
 
         11   Q. Have you ever heard of workers who were killed while having 
 
         12   worked at the worksite? 
 
         13   A. No. I did not witness the killings myself but I heard that 
 
         14   some of my colleagues did witness them. 
 
         15   Q. Let me now talk to you about the chief of the mobile unit, Ta 
 
         16   Val, you remember him? 
 
         17   A. I know that Ta Val was the chief of mobile unit in Sector 5. 
 
         18   Q. And what else do you remember about Ta Val? 
 
         19   A. I did not remember anything else other than he was the Sector 
 
         20   5 mobile unit chief. 
 
         21   Q. Have you ever heard of someone with the name Ta Cheal? 
 
         22   [14.34.28] 
 
         23   A. Yes. 
 
         24   Q. And who was Ta Cheal? 
 
         25   MR. PRESIDENT: 
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          1   Please hold on and please observe the microphone before you 
 
          2   speak, Mr. Witness. 
 
          3   [2-TCW-996]: 
 
          4   A. Ta Cheal was the child of Ta Nhim. 
 
          5   BY MR. KOPPE: 
 
          6   Q. Do you know who his wife was? 
 
          7   [2-TCW-996]: 
 
          8   A. I do not know the wife of Ta Cheal. 
 
          9   Q. Do you know Ta Cheal's father-in-law, in other words the 
 
         10   father of the woman that Ta Cheal married? 
 
         11   A. I have never known and heard of. I heard people say that Ta 
 
         12   Cheal was the son-in-law of Ta Nhim. 
 
         13   Q. Did you say -- I heard in the translation Nhim, but I heard 
 
         14   you say in Khmer, Phim; is that correct So Phim? 
 
         15   [14.36.23] 
 
         16   A. So Phim was the father-in-law of Ta Cheal and Ta Nhim was the 
 
         17   father of Ta Cheal. 
 
         18   Q. My last question in respect of persons, have you heard of 
 
         19   someone with the name Ta Hoeng? 
 
         20   A. I heard that Ta Hoeng was part of the committee of Sector 5. 
 
         21   Q. Do you know whether at one point in time, Ta Val, Ta Hoeng and 
 
         22   Ta Chhang were arrested? 
 
         23   A. I do not know about the date of the arrest since I was mainly 
 
         24   working at the dam site. 
 
         25   Q. Would it possible that they were arrested in June 1977? 
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          1   [14.38.00] 
 
          2   MR. PRESIDENT: 
 
          3   Please hold on Mr. Witness. You have the floor now, International 
 
          4   Deputy Co-Prosecutor. 
 
          5   MR. DE WILDE D'ESTMAEL: 
 
          6   Thank you, Mr. President. I have a little issue with this 
 
          7   question. I heard about Ta Val and Ta Hoeng and then we heard Ta 
 
          8   Chan (phonetic) in the French interpretation, so I don't believe 
 
          9   that's it. If the Defence mentioned Ta Cheal who is the son of 
 
         10   Ros Nhim, I'm not sure that they can say that these three people 
 
         11   they mentioned were arrested during the certain period, so maybe 
 
         12   they should break up this question to several segments. 
 
         13   BY MR. KOPPE: 
 
         14   It got lost in translation. I wasn't referring to Ta Cheal, the 
 
         15   was son of Ros Nhim, because he was arrested in 1978. I was 
 
         16   referring to Ta Chhang, Ta Hoeng and Ta Val but just to be sure I 
 
         17   will limit my question to Ta Val and Ta Hoeng. Is it correct or 
 
         18   do you know whether they were arrested in June '77? 
 
         19   [2-TCW-996]: 
 
         20   A. Yes, that is correct. They had been arrested in 1977. 
 
         21   Q. Do you know why they were arrested? 
 
         22   A. I have no idea why they were arrested. 
 
         23   [14.39.39] 
 
         24   Q. Do you know whether Ta Val and Ta Hoeng had some sort of plan 
 
         25   to do something? 
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          1   A. I heard some information that unit chief were convened -- were 
 
          2   invited to a meeting and he said at the time that some of you 
 
          3   were captain. And at that time, and I was young, and I did not 
 
          4   know what he meant. 
 
          5   Q. Do you remember what that plan was about? What was the purpose 
 
          6   of Ta Val and Ta Hoeng with this plan? 
 
          7   A. Regarding the plan of Ta Val and Ta Hoeng, I have no idea I do 
 
          8   not really understand what the plan was. 
 
          9   [14.41.03] 
 
         10   Q. Let me refresh your memory, Mr. Witness, in E3/9076, English 
 
         11   page 00731172; and Khmer, 00728870 and 71; you talk about a 
 
         12   secret plan. 
 
         13   "At the time there was a plan." you said, "I was very afraid of 
 
         14   that plan […] The plan was at Phnom Kaun Khleang. It was a secret 
 
         15   plan." 
 
         16   Does that recall -- refresh your memory when I say that? 
 
         17   A. I could recall the plan but I do not know how they implemented 
 
         18   the plan. At that time I, together with other unit chiefs, were 
 
         19   invited to a meeting and he said in the meeting that, "You all 
 
         20   are captain." 
 
         21   Q. What did he mean with that, "you are all captain"? What was 
 
         22   that supposed to mean, do you remember? 
 
         23   A. I did not understand at the time what he meant. 
 
         24   Q. Let me see if I can refresh your memory again. Same page, same 
 
         25   ERNs, Mr. President. You were asked a question, "Was there a 
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          1   plan?" You answered: 
 
          2   "It was a plan to arm the mobile unit. But it could not be 
 
          3   executed. The supplies had already arrived. The progress of this 
 
          4   plan was not known of and we were unable to speak about it. It 
 
          5   was clear. So we did not speak it out." 
 
          6   Is that something that you said to the DC-Cam investigator, Mr. 
 
          7   Witness? 
 
          8   [14.43.31] 
 
          9   A. Yes, indeed I talked about that matter. I did not know at the 
 
         10   time whether the plan was implemented. I could see at that time 
 
         11   that the supplies had already been at the place and as for the 
 
         12   weapons I did not notice the presence of any weapons. 
 
         13   Q. But what was your recollection at the time, that Ta Val meant 
 
         14   the plan to arm the mobile unit, what was the purpose of arming 
 
         15   the mobile unit? 
 
         16   A. I really do not know about the plan and also about the weapons 
 
         17   were armed to the mobile unit some members. I did not see the 
 
         18   weapons but I noticed there were the stands to hold the weapons. 
 
         19   [14.44.54] 
 
         20   MR. PRESIDENT: 
 
         21   Thank you, Counsel. It is now time for the short break. We will 
 
         22   resume at 3 o'clock. 
 
         23   Court officer, please find a proper place for this witness to 
 
         24   take rest during the break and please invite him back into the 
 
         25   courtroom at 3 o'clock. 
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          1   The Court is now in recess. 
 
          2   (Court recesses from 1445H to 1503H) 
 
          3   MR. PRESIDENT: 
 
          4   Please be seated. The Court resumes its session, and again the 
 
          5   floor is given to the Nuon Chea defence to continue putting 
 
          6   questions to this witness. And you may proceed, Counsel. 
 
          7   BY MR. KOPPE: 
 
          8   Q. Thank you, Mr. President. Mr. Witness, before the break, we 
 
          9   were speaking about a secret plan, a secret plan to arm the 
 
         10   mobile unit. My question is what was the reason to start a secret 
 
         11   plan to arm the members of the mobile unit? 
 
         12   [2-TCW-996]: 
 
         13   A. I did not know the reason to arm workers. 
 
         14   [15.04.38] 
 
         15   Q. Let me see if I can refresh your memory, Mr. Witness. In your 
 
         16   WRI, E319/19.3.18, English ERN, 01044804; Khmer, 01003885; 
 
         17   question 48 and 49; the question from the investigator is as 
 
         18   follows: 
 
         19   "You talked about the preparation of a detailed plan in which you 
 
         20   said Ta Hoeng had a plan to use all the members who worked in the 
 
         21   mobile unit as soldiers to fight the Khmer Rouge. Can you explain 
 
         22   this event?" 
 
         23   And then you, Mr. Witness, answered the question as follows: 
 
         24   "At that time, they got the material in the warehouse at Trapeang 
 
         25   Thma worksite ready, and there was a meeting at night at 12 p.m. 
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          1   or 1 a.m. And Ta Hoeng announced to the mobile unit that all of 
 
          2   us would become captains in the future. I thought he was talking 
 
          3   about the arrangement for us to become soldiers to fight the 
 
          4   Khmer Rouge." 
 
          5   Can you recall answering that question as I just read to you? 
 
          6   [15.06.26] 
 
          7   A. Yes, I knew about it, although I was not certain. I did not 
 
          8   know of his concrete plan. 
 
          9   Q. Why was he asking you and others of the mobile unit to become 
 
         10   soldiers to fight the Khmer Rouge? 
 
         11   A. He told his subordinates that all the comrades would become 
 
         12   captain in the near future. However, that was all what he said. 
 
         13   Q. I understand the captain part, but why did Ta Hoeng or Ta Val 
 
         14   try to convince you and others to "fight the Khmer Rouge"? 
 
         15   A. I was not so sure about that. I remember he said that in the 
 
         16   future we all would become captains, and I did not know the 
 
         17   actual reason behind that. 
 
         18   Q. Let me see again if I can help you a little bit, Mr. Witness. 
 
         19   In the next question, question 50, you were asked: "As I 
 
         20   understand, the Northwest cadres wanted to fight the Southwest 
 
         21   cadres. Is that correct?" 
 
         22   And then you answer, "Yes, it is." Was that the purpose of the 
 
         23   arming of the mobile unit, to fight the Southwest Zone cadres? 
 
         24   [15.08.42] 
 
         25   A. He didn't mention that they were armed in order to fight the 
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          1   Southwest cadres. However, he said that we all would become 
 
          2   captains in the future. 
 
          3   Q. Do you recall when the first Southwest Zone cadres arrived in 
 
          4   the Northwest Zone? 
 
          5   A. Initially, it happened in early 1977. 
 
          6   Q. Do you recall how many months before Ta Hoeng and Ta Val were 
 
          7   arrested that the Southwest Zone cadres had arrived? How many 
 
          8   months or weeks or years was there between the first arrival of 
 
          9   the Southwest Zone cadres and the arrest of Ta Val and Ta Hoeng 
 
         10   in June '77? 
 
         11   A. I cannot recall the dates of the arrest. I recall that it 
 
         12   happened in 1977, and I did not even know where he was arrested. 
 
         13   [15.10.30] 
 
         14   Q. Let me see if I can refresh your memory again. In your DC-Cam 
 
         15   statement, 00731172; and Khmer ERN, 00728872; the question is 
 
         16   asked, "Did the Southwest Zone come before or after the existence 
 
         17   of a plan?" And then you answer: "After the existence of a 
 
         18   meeting and the plan. It was quite long after the meeting when 
 
         19   Southwest Zone came down to arrest him because the plan broke 
 
         20   out." 
 
         21   It's a little bit unclear, but it seems that you are saying that 
 
         22   it was quite a while -- the plan was quite a while after the 
 
         23   arrival of the Southwest Zone cadres. Am I to understand that 
 
         24   correctly? Or was it before? 
 
         25   A. It was quite long after the meeting. The southwest cadres 
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          1   started to arrest the northwest cadres, including Ta Val. 
 
          2   Q. I'm sure it's me, and I don't understand it correctly. Let me 
 
          3   ask you three different points in time: the arrival Southwest 
 
          4   Zone cadres, the secret meeting and the arrest of Ta Hoeng and Ta 
 
          5   Val. Can you give us an indication in time as to when those three 
 
          6   events happened? 
 
          7   A. When the southwest cadres arrived, then we started hearing 
 
          8   about the arrest of the northwest cadres. First, it's Ta Cheal, 
 
          9   then Ta Val. And I did not know where they had been arrested. 
 
         10   [15.12.57] 
 
         11   Q. Let me try one last time. Do you recall how many time there 
 
         12   was between the secret meeting and the arrest of Ta Val and Ta 
 
         13   Hoeng? How many months were in between? 
 
         14   A. It was quite a long time after the secret meeting was held, 
 
         15   and it was about three months after, from my recollection. 
 
         16   Q. Thank you, Mr. Witness. You also spoke about a warehouse at 
 
         17   the Trapeang Thma worksite. And that material was already ready. 
 
         18   Where was this warehouse at the Trapeang Thma Dam worksite? 
 
         19   A. I did not see the warehouse itself. The materials were stored 
 
         20   at Ta Val's location, that is, the Trapeang Thma Dam site. 
 
         21   [15.14.23] 
 
         22   Q. How many people do you recall were present at the secret 
 
         23   meeting? Were there hundreds? Or were there 20 or 50? Do you 
 
         24   recall approximately? 
 
         25   A. The attendees at that secret meeting, which was held at around 
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          1   12.00 or 1.00, midnight, including chiefs of companies and 
 
          2   battalions. So to my recollection, there were about 10 to 15 
 
          3   participants. 
 
          4   Q. Do you recall anybody specifically with -- by name who was 
 
          5   there? 
 
          6   A. I can recall some names, including [2-TCW-918], Mao, a female 
 
          7   cadre from Doun Chaeng, and Phoan, who is dead now, and San, who 
 
          8   was originally from Siem Reap and I don't know whether he is 
 
          9   alive today. 
 
         10   Q. Is it correct at the time you were armed yourself? In your 
 
         11   function as bodyguard of Ta Chhang, you were given a gun; is that 
 
         12   correct? 
 
         13   A. No, that is not correct. I mean, the names that you just gave 
 
         14   me. 
 
         15   Q. Let me rephrase it. Did Ta Chhang ever give you a short gun? 
 
         16   A. Ta Chhang never gave me any gun. 
 
         17   [15.17.23] 
 
         18   Q. Let me read to you your statement to DC-Cam, 00731156, Khmer, 
 
         19   00728848 and 49. 
 
         20   "Ta Chhang liked me because he took me to work in his unit, and 
 
         21   also gave a short gun to me." 
 
         22   Is that correct? 
 
         23   MR. PRESIDENT: 
 
         24   Witness, please observe the microphone. 
 
         25   [2-TCW-996]: 
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          1   A. Ta Chhang took me in to work for him at his house because I 
 
          2   was pretty young at the time. 
 
          3   BY MR. KOPPE: 
 
          4   Q. But had he given you a gun before you started working at the 
 
          5   Trapeang Thma Dam worksite? 
 
          6   [15.18.44] 
 
          7   MR. PRESIDENT: 
 
          8   Witness, please hold on. And the International Deputy 
 
          9   Co-Prosecutor, you have the floor. 
 
         10   MR. DE WILDE D'ESTMAEL: 
 
         11   Thank you. It is not really an objection. A while ago, the 
 
         12   Defence talked of a plan at Trapeang Thma at the time, and then 
 
         13   he asked a question regarding a firearm. Unless I'm mistaken, 
 
         14   it's not the same period. So the Defence should be clearer so 
 
         15   that the witness can understand the period he is referring to 
 
         16   bearing in mind that he had come under the supervision of Ta Val, 
 
         17   and I don't think he was under the control of Ta Chhang. 
 
         18   BY MR. KOPPE: 
 
         19   Q. Well, that's -- that's Prosecution testifying, Mr. President. 
 
         20   But I want to make -- I want to find out if he still had that gun 
 
         21   -- if he had a gun in the first place, if he still had that gun 
 
         22   when he was going to the meeting. That's where I was -- was 
 
         23   going. So just to be sure, let me ask a question first on the 
 
         24   gun. Did you ever receive a gun from Ta Chhang? 
 
         25   [15.20.07] 
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          1   [2-TCW-996]: 
 
          2   A. No, I never received a gun from him. 
 
          3   Q. So the excerpt that I just read to you from your DC-Cam 
 
          4   statement is incorrect? You never received a short gun from Ta 
 
          5   Chhang, right? 
 
          6   A. Yes. 
 
          7   Q. Do you remember anybody else who was present at this secret 
 
          8   meeting carrying arms? 
 
          9   A. People who attended the secret meeting did not have any 
 
         10   weapon. They only had hoes and earth-carrying baskets. 
 
         11   Q. Do you -- do you recall why it was you and others that were 
 
         12   asked to attend this secret meeting? Why you? Why did Ta Val or 
 
         13   Ta Hoeng want you to be present at this secret meeting to start 
 
         14   an armed rebellion? 
 
         15   [15.21.35] 
 
         16   A. When I attended the meeting, it seems that no plan was 
 
         17   actually imposed. They actually made a bit of a joke during the 
 
         18   meeting. They didn't set any serious plan at all. They spoke 
 
         19   among the heads of the companies and battalions. 
 
         20   Q. Is it correct that you -- that the secret plan was never 
 
         21   executed? 
 
         22   A. Yes, that is correct. 
 
         23   Q. And do you know if there was any reason why this secret plan 
 
         24   was never executed. 
 
         25   A. No, I did not know the details. 
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          1   Q. Have you ever heard of a letter being sent from Ta Cheal to So 
 
          2   Phim? 
 
          3   A. I heard about it but I did not know whether it actually 
 
          4   happened. I did not know whether Ta Cheal actually communicated 
 
          5   the information to his father-in-law at the zone level. And I 
 
          6   heard that the person who carries the message was arrested. 
 
          7   [15.23.28] 
 
          8   Q. Let me read to you answer 51 of your WRI. 
 
          9   Question: "Why didn't that happen?" Why didn't the plan happen? 
 
         10   "Did the southwest cadres learn about it in advance?" 
 
         11   And then you answer as follows: "This matter might have been 
 
         12   revealed by Ta Cheal because they had sent a letter through a 
 
         13   messenger and later on that messenger was arrested. And then the 
 
         14   southwest cadres went around arresting people from place to 
 
         15   place. The Khmer Rouge arrested both the people in the Northwest 
 
         16   Zone and the East Zone were governed by So Phim, the East Zone 
 
         17   committee. So Phim and Ta Nhim were in-laws. Ta Cheal was Ta 
 
         18   Nhim's son. First they arrested most of the people in the East 
 
         19   Zone, and later on the southwest cadres went around arresting 
 
         20   people in the Northwest Zone, including the people in the mobile 
 
         21   units, communes, and districts." 
 
         22   Where did you get this information from that -- the plan was 
 
         23   possibly not executed because of this letter from Ta Cheal's 
 
         24   messenger? How did you learn about that? 
 
         25   [15.24.55] 
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          1   MR. PRESIDENT: 
 
          2   Witness, please observe the microphone. 
 
          3   [2-TCW-996]: 
 
          4   A. I suspect that the information was revealed thanks to the 
 
          5   arrest of that messenger. For that reason, the plan was not 
 
          6   carried out. 
 
          7   BY MR. KOPPE: 
 
          8   Q. But who told you, or how do you know that a messenger of Ta 
 
          9   Cheal was arrested with a letter that was meant for So Phim? 
 
         10   [2-TCW-996]: 
 
         11   A. I did not witness the event. However, I heard from one another 
 
         12   at the mobile units that the messenger of Ta Cheal was arrested 
 
         13   as he was carrying messages to the East Zone. 
 
         14   Q. But you could say there's in itself nothing wrong if a message 
 
         15   is being conveyed from the Northwest Zone to the East Zone. What 
 
         16   was the problem with that? 
 
         17   A. I did not know the exact detail, and I did not know when that 
 
         18   actually took place. I only heard that Ta Cheal's messenger was 
 
         19   arrested while he was carrying his message to the East Zone. So 
 
         20   that's all I knew about this event. 
 
         21   [15.26.48] 
 
         22   Q. Can you try to recall for me who it was that told you this? 
 
         23   A. I cannot recall who actually told me. In fact, it was word by 
 
         24   mouth within the mobile unit. 
 
         25   Q. But in addition to the fact that it is not abnormal for one 
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          1   zone to send messages to another zone, Ta Cheal was also So 
 
          2   Phim's son-in-law, so when people were talking about this in the 
 
          3   mobile unit, didn't they say that was strange or peculiar that 
 
          4   this messenger was arrested? 
 
          5   A. We learnt of that information and rumours spread around that 
 
          6   the messenger was arrested. And we all heard in the form of a 
 
          7   rumour. And I did not know who actually started that rumour. 
 
          8   Q. And did the rumour also explain why the arrest of that 
 
          9   messenger stopped the secret plan from being executed? 
 
         10   [15.28.49] 
 
         11   A. From that time onward, the arrest started, including the 
 
         12   arrest of Ta Cheal. And the arrest started from the upper level 
 
         13   going down through to the lower level. 
 
         14   Q. Did you ever hear Ros Nhim, Ta Nhim, the father of Cheal, 
 
         15   bringing things from the East Zone to the Northwest Zone? 
 
         16   A. No, I did not see it. 
 
         17   Q. Have you ever heard of Ros Nhim bringing sandals -- Cambodian 
 
         18   sandals -- from the East Zone for the mobile units in the 
 
         19   Northwest Zone? 
 
         20   A. No, I did not hear that they were brought in from the East 
 
         21   Zone. However, the sandals itself were called 'east sandals' and 
 
         22   they were part of the package for distribution by the Khmer 
 
         23   Rouge. 
 
         24   Q. Let me see if I can refresh your memory. In your DC-Cam 
 
         25   statement, Mr. Witness, English ERN, 00731172; and Khmer, 
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          1   00728870; you were asked the following questions. 
 
          2   "Did he, Ta Nhim, come quite often or never?" 
 
          3   And then you answer: "Came quite often when there was a plan. 
 
          4   Later on, he came in at night and daytime, in the evening, and 
 
          5   sometimes at 2 p.m." 
 
          6   Question: "What did he come for?" 
 
          7   And then you answer, "He" Ros Nhim, "brought sandals, Cambodian 
 
          8   sandals from the Eastern Zone for the mobile units." 
 
          9   And then the DC Cam investigator says, "Wow! Bring sandals?" 
 
         10   And then you say, "Nice sandals were given to us. At that time, 
 
         11   there was a plan. I was very afraid of that plan." 
 
         12   Now, Mr. Witness, it seems that you are suggesting that the 
 
         13   sandals that Nhim apparently brought from the East Zone had 
 
         14   something to do with the secret plan. Is that correct or is my 
 
         15   understanding wrong? 
 
         16   [15.31.52] 
 
         17   A. That is incorrect. The sandals were not brought in from the 
 
         18   Eastern Zone. However, the sandals itself were labelled 'eastern' 
 
         19   or 'Eastern Zone'. And they were actually part of the 
 
         20   distribution for the Khmer Rouge soldiers. And the sandals were 
 
         21   brought to Ta Val's place, and then Ta Val instructed them to be 
 
         22   distributed to workers in the mobile unit. 
 
         23   Q. I -- I would accept your answer if it was part of a normal 
 
         24   distribution, but you yourself connect the sandals with the plan. 
 
         25   Now, did these Eastern Zone sandals brought by Nhim have 
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          1   something to do with the plan to start an armed rebellion? 
 
          2   A. I do not know the matter in detail. I did not know at that 
 
          3   time whether the situation changed. 
 
          4   [15.33.24] 
 
          5   Q. Let me ask you another additional question on that meeting, 
 
          6   that secret meeting, Mr. Witness. Did Ta Val, when he spoke -- 
 
          7   spoke about scarves, cigarette lighters and white shirts to be 
 
          8   given to the leaders? 
 
          9   A. I could recall it, on the matter. Sandals, scarves, cigarette 
 
         10   lighters and white shirts were distributed to the leaders. After 
 
         11   the distribution, he was talking while walking, and he said, "You 
 
         12   are all would become captains." And I did not pay attention to 
 
         13   his words at that time. 
 
         14   Q. Sir, you -- you acknowledge that sandals and cigarette 
 
         15   lighters, etc, were given, but you said were given to the 
 
         16   leaders. Who did you mean -- who do you mean when you say 
 
         17   'leaders'? For whom -- for which leaders were these sandals and 
 
         18   cigarette lighters meant? 
 
         19   [15.35.03] 
 
         20   A. Leaders here, I was referring to members of battalions up to 
 
         21   regiments. 
 
         22   Q. There's something else in that same, very same excerpt that 
 
         23   you mentioned. You said that Ta Val compared the selection of 
 
         24   people of the mobile unit, "the same the military did." So you 
 
         25   say, "He pointed and walked out, joking with the cadres after the 
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          1   meeting. He compared this selection of mobile unit the same the 
 
          2   military did." What did you mean when you said that? 
 
          3   A. I was referring to what he said at that time. Those supplies 
 
          4   were given and armed to the members of mobile units at that time. 
 
          5   Q. What did you mean when you said that -- that he was organizing 
 
          6   a rebellion, according to -- according to a military structure? 
 
          7   [15.36.49] 
 
          8   MR. PRESIDENT: 
 
          9   Please hold on, Mr. Witness. You may now have the floor, 
 
         10   International Deputy Co-Prosecutor. 
 
         11   MR. DE WILDE D'ESTMAEL: 
 
         12   I have to raise an objection here in relation to the word 
 
         13   'rebellion'. I don't think the witness spoke about rebellion 
 
         14   until now, so I don't think the Defence should even suggest that 
 
         15   word to him. 
 
         16   MR. KOPPE: 
 
         17   Maybe the Prosecution could suggest another word to me? Starting 
 
         18   a military uprising against the Khmer Rouge, arms, military 
 
         19   structure, sandals, plans. I'm happy to hear another word, Mr. 
 
         20   President. 
 
         21   MR. DE WILDE D'ESTMAEL: 
 
         22   I don't really intend to answer. It's the Defence putting the 
 
         23   questions here. I've simply raised an objection in relation to 
 
         24   the way the question was phrased. I think the Defence should 
 
         25   simply re-phrase this question, so I don't have to myself reword 
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          1   it, the question. 
 
          2   [15.38.02] 
 
          3   MR. KOPPE: 
 
          4   Mr. President, as everybody knows, my English is not that good. I 
 
          5   do not know another word for 'rebellion', so please, if you can 
 
          6   assist me? 
 
          7   JUDGE FENZ: 
 
          8   Just to clarify: if I've understood the Prosecution correctly, do 
 
          9   I understand that you're saying the Defence is still on the way 
 
         10   to prove the rebellion? And until this has happened, the word 
 
         11   shouldn't be used? Is this how I understood you? 
 
         12   MR. DE WILDE D'ESTMAEL: 
 
         13   Yes, indeed. It's the Defence's interpretation of certain facts 
 
         14   that have not yet been proven based on the witness's statements. 
 
         15   So calling this a rebellion is an interpretation, and the witness 
 
         16   never spoke about a rebellion. He spoke about a plan, about a 
 
         17   project, that maybe later was a plan to arm part of the mobile 
 
         18   unit. But he does not know any of the details, so I don't think 
 
         19   we can speak about rebellion now, or in any case, not with this 
 
         20   witness. 
 
         21   [15.39.28] 
 
         22   MR. KOPPE: 
 
         23   I'm at a loss, Mr. President. I -- I really do not know another 
 
         24   word. I think it's a textbook definition, actually, of rebellion. 
 
         25   I think it's a -- it's a word that probably exists in every 
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          1   military code in the world right now, as we speak. It has all the 
 
          2   criteria of an armed rebellion, but I simply do not know another 
 
          3   word. 
 
          4   MR. PRESIDENT: 
 
          5   I suggest you should refer it as a plan or project. 
 
          6   BY MR. KOPPE: 
 
          7   Q. Let me go back a little bit, Mr. Witness. The plan -- the 
 
          8   plan, was it supposed to be executed in military style, according 
 
          9   to a military structure? Is that what you meant when you talked 
 
         10   about a plan? 
 
         11   [15.41.08] 
 
         12   [2-TCW-996]: 
 
         13   A. I suspect at that time -- I suspected at that time perhaps 
 
         14   they were armed, and they would become soldiers in the future. It 
 
         15   was my suspicion at that time. 
 
         16   MR. KOPPE: 
 
         17   Mr. President, it's 20 minutes before 4.00. I have noted that we 
 
         18   started, because of your decision, 20 minutes later. If it is all 
 
         19   right with the Chamber, I would like to finish at 4.00, and then 
 
         20   my colleague from the Khieu Samphan team has another 20 minutes 
 
         21   tomorrow. 
 
         22   MR. PRESIDENT: 
 
         23   Yes, you can. 
 
         24   [15.42.10] 
 
         25   BY MR. KOPPE: 
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          1   Q. Mr. Witness, let me go back to the Trapeang Thma Dam. We are 
 
          2   in a closed session, so I think I can pronounce his name without 
 
          3   problem. Do you know someone who was also working at the Trapeang 
 
          4   Thma Dam called [2-TCW-918]? 
 
          5   [2-TCW-996]: 
 
          6   A. Yes, I know him or her. 
 
          7   Q. I might be wrong, but did you just mention that same name when 
 
          8   you were mentioning the people who were present at that secret 
 
          9   meeting? 
 
         10   A. Regarding the meeting, yes, [2-TCW-918] was there in the 
 
         11   meeting. I failed to mention his name in the meeting. Comrade, a 
 
         12   female comrade, Mao, was also in the meeting. Perhaps she is 
 
         13   alive today. 
 
         14   Q. Do you know whether [2-TCW-918] is still alive today? 
 
         15   A. [2-TCW-918] is still alive today, but he is in bad health 
 
         16   condition. 
 
         17   [15.43.55] 
 
         18   Q. Yes, so I understand, Mr. Witness. He was also questioned by 
 
         19   DC-Cam, and he also spoke briefly about the rebellion, and 
 
         20   mentioned the name Heng Samrin. Does that name ring a bell to 
 
         21   you? 
 
         22   A. I did not hear of that name. 
 
         23   Q. Is it correct that [2-TCW-918] was higher than you in 
 
         24   hierarchy? 
 
         25   A. That is correct. In the mobile unit, [2-TCW-918], he was part 
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          1   of the battalion, and he was in charge of the middle-aged people 
 
          2   at that time. 
 
          3   Q. What was your -- within your unit -- your policy toward New 
 
          4   People? Were there in your unit both New People and Old People 
 
          5   working? 
 
          6   [15.45.40] 
 
          7   A. I did not know about that. Once in a while, there were people 
 
          8   coming to investigate and search for intellectuals and students. 
 
          9   And at that time, since I was afraid that my people in the unit 
 
         10   would be linked to the target group, so I sometimes advised them 
 
         11   of the matter. 
 
         12   Q. But did you yourself ever order New People to work harder, to 
 
         13   carry more earth, or to -- to dig harder at the canals? Or were 
 
         14   New People and Old People treated the same? 
 
         15   A. The two types of people, be it the 17 April People or 
 
         16   liberated people, received the same work quota: three cubic 
 
         17   metres per day. And even the unit chief received the same work 
 
         18   quota -- that is, three cubic metres per day. 
 
         19   Q. And did New People and Old People also receive the same kind 
 
         20   of medicine, the same ration of food? Is that correct to say? 
 
         21   A. Angkar set the food ration: one can for the morning, and 
 
         22   another can for the afternoon and evening. But the -- the two 
 
         23   cans of rice needed to be cooked collectively. 
 
         24   Q. But my question was: in terms of food or medicine, no 
 
         25   distinction was made between Old and New People. Everybody got 
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          1   the same; is that correct? 
 
          2   A. Indeed, it is correct. And for patients, they would receive 
 
          3   the same food ration, be they were 17 April People or liberated 
 
          4   people. 
 
          5   [15.48.32] 
 
          6   Q. In his statement to DC-Cam, E3/9094, [2-TCW-918] says on 
 
          7   English ERN, 00728673; Khmer, 00734075; and French, 01123635; 
 
          8   he's asked about 17 April People, and he says: 
 
          9   "If there were no subversive forces, we would love them like 
 
         10   brothers and sisters." 
 
         11   We would love 17 April People like brothers and sisters; is that 
 
         12   how you viewed the 17 April People as well? 
 
         13   A. I love and had the same relationship with the 17 April People 
 
         14   and liberated people. And we would feel loss in our heart when we 
 
         15   departed each other at that time. 
 
         16   Q. Was it correct that Ta Val had a secretary who did things for 
 
         17   him, who was a New Person as well? 
 
         18   [15.50.25] 
 
         19   A. I cannot read Ta Val's mind. I never saw him lay out any 
 
         20   threat to workers. He was the one who set three cubic metres of 
 
         21   soil per day for us to work, and we needed to follow him -- his 
 
         22   order. 
 
         23   Q. But my question was whether you knew that Ta Val's secretary 
 
         24   was a New Person, or a 17 April Person? 
 
         25   A. The clerk, or the secretary, of Ta Val were those who were 17 
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          1   April People. I cannot tell you the name of the female comrade. 
 
          2   She was well-educated. 
 
          3   Q. And Ta Val himself, was he well-educated? Was he an 
 
          4   intellectual? 
 
          5   A. To my knowledge, he -- he was well-educated. He perhaps once 
 
          6   was a professor or instructor. 
 
          7   Q. And how about Ta Hoeng? Was he also a teacher or a professor? 
 
          8   A. I cannot tell you about Ta Hoeng's biography or background. He 
 
          9   was in Sector 5, and I did not know in detail his background. 
 
         10   Q. Can you tell us anything about xx xxx'x xxxx? Is she still 
 
         11   alive today? 
 
         12   A. I, at one time, knew that she is alive and she was living 
 
         13   xxxxxxxx xxxxxxxx xxxxx. xxxxx xxxx xxxxxxxx, xxxx xxxxxxxx 
 
         14   xxxxxxx. And I do not know now whether she is alive. 
 
         15   Q. Is her name [2-TCW-999], or [2-TCW-999]? 
 
         16   [15.53.42] 
 
         17   A. Her name is [2-TCW-999], and I address her as sister 
 
         18   [2-TCW-999]. She was -- she is xxx xxxx xx xx xxx. 
 
         19   Q. And is my understanding correct that the woman that you just 
 
         20   mentioned, Mao, that she is still alive today as well? 
 
         21   A. Female comrade Mao is living in Doun Chaeng village. She is 
 
         22   very old now, and is alive now today. 
 
         23   Q. Were you ever aware at the time that interrogations took place 
 
         24   at Ta Val's house? Interrogations of people who were arrested? 
 
         25   A. I did not know about that. I did not know whether there was a 
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          1   security centre at Ta Val's location. 
 
          2   [15.55.12] 
 
          3   MR. KOPPE: 
 
          4   Mr. President, I think I'm finished a little earlier than I 
 
          5   thought. I have one oral request -- a Rule 87, paragraph 3 
 
          6   request -- in respect of the document that I tried to discuss 
 
          7   earlier with the witness. That's D366/7.1.479. As I said, it's a 
 
          8   Ministry of Commerce document from August '76. As I have done, 
 
          9   and other Parties have done earlier, I would like to orally 
 
         10   request to have this document admitted into evidence. 
 
         11   JUDGE FENZ: 
 
         12   In order to allow us to make a decision, what is it relevant for? 
 
         13   MR. KOPPE: 
 
         14   It's -- well, first of all of course, it's a -- it's a 
 
         15   contemporaneous document. It's on -- technically on the case 
 
         16   file. It's about provision of medicine. It, I think, has an 
 
         17   interesting overview of medicine that is being used, especially 
 
         18   the anti-malaria medicine: medicines from China, chloroquine and 
 
         19   primaquine. And it also says how many medicines and tablets, 
 
         20   etc., were provided to each zone. And as you know, malaria is a 
 
         21   topic that often comes back in respect of conditions at the work 
 
         22   sites. It is extra interesting now since chloroquine and 
 
         23   primaquine are medicines that are still being used today to fight 
 
         24   malaria. And it is especially interesting in the light of the 
 
         25   very recent Nobel Prize for medicine, which was issued to a 
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          1   Chinese scientist who produced anti-malaria -- or whose research 
 
          2   produced anti-malaria medicine, all done in secret research, as I 
 
          3   understand, in '67 in China, originated by Chairman Mao. And 
 
          4   these medicines were used in the Vietnam War, and subsequently 
 
          5   used, as we can see, massively in DK in order to try to prevent 
 
          6   malaria from spreading. So, in respect of working conditions and 
 
          7   health conditions of people in general, I think this document is 
 
          8   very interesting, and that's why I request to have it admitted. 
 
          9   Thank you. 
 
         10   [15.58.27] 
 
         11   MR. PRESIDENT: 
 
         12   May I be informed of the position of other Parties in relation to 
 
         13   the request by the defence team for Mr. Nuon Chea? You may 
 
         14   proceed if you have. 
 
         15   MR. DE WILDE D'ESTMAEL: 
 
         16   Thank you, Mr. President. Well, we believe that it's a document 
 
         17   that has been on the case file for a long time probably. 
 
         18   Therefore, the Defence could have included this document in its 
 
         19   list well before. Or it could have made a special request to 
 
         20   admit this document for this particular hearing, and this was not 
 
         21   done. Now, I will rely on the Chamber's wisdom to see if this 
 
         22   document can be admitted, pursuant to Rule 87.4. We do not have 
 
         23   -- we do not object to including this document in principle. We 
 
         24   would simply like to remind you that proper procedure has to be 
 
         25   followed, given that this is not a document that was just 
 

E1/356.1 01174152



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 337                                   
Case No. 002/19-09-2007-ECCC/TC 
26 October 2015 

Corrected transcript: Text occurring between less than (<) and greater than (>) signs  
has been corrected to ensure consistency among the three language versions of the transcript.  Page 82 

 
 
                                                          82 
 
          1   discovered recently, or that was discovered while the witness was 
 
          2   examined. So we do not object in principle to including this 
 
          3   document, but we simply would like to remind you that proper 
 
          4   procedure should be followed. 
 
          5   [16.00.01] 
 
          6   MR. PICH ANG: 
 
          7   Mr. President, we do not have any objection to the request to 
 
          8   submit this document. Thank you, Mr. President. 
 
          9   (Judges deliberate) 
 
         10   [16.01.58] 
 
         11   MR. PRESIDENT: 
 
         12   You may now proceed, Judge Lavergne. 
 
         13   JUDGE LAVERGNE: 
 
         14   Yes. Mr. Koppe, I would like you to clarify something, because we 
 
         15   are not sure we have taken note of the document concerning -- I 
 
         16   don't know whether it only concerns chloroquine, or other 
 
         17   medicines? And if yes, can you tell us whether it was for 
 
         18   malaria, or whether it was for treating other diseases? What were 
 
         19   the instructions on the -- on the document -- on the medicine? 
 
         20   MR. KOPPE: 
 
         21   Yes, Judge Lavergne. The document is about medicines from China, 
 
         22   as I read in the English, and it is about two medicines 
 
         23   specifically: chloroquine and primaquine. And these are both 
 
         24   anti-malaria medicines, which they are still today, but also at 
 
         25   the time. 
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          1   (Judges deliberate) 
 
          2   [16.04.23] 
 
          3   JUDGE FENZ: 
 
          4   Would you please again tell us the number of the document? 
 
          5   MR. KOPPE: 
 
          6   Certainly. <D366/7.1.479>. English ERN, 00233530; and Khmer, 
 
          7   0072601 (sic). And I've been told it's a document that was 
 
          8   earlier requested by the Prosecution to the Investigating Judges 
 
          9   to have it admitted to the case file. That's where the number 
 
         10   apparently comes from. So, it's originally a Prosecution 
 
         11   document. 
 
         12   MR. PRESIDENT: 
 
         13   Thank you. In the interest of justice, the Document <E366/7.1.479 
 
         14   (sic)>  admitted into this case, per request by the defence 
 
         15   counsel for Nuon Chea. 
 
         16   The time is appropriate for our adjournment. The Chamber will 
 
         17   adjourn today's proceedings, and resume tomorrow morning, that 
 
         18   is, 27 October 2015, commencing from 9 o'clock in the morning. 
 
         19   Tomorrow the Chamber continues to hear testimony of this witness, 
 
         20   [2-TCW-996], and begin hearing the testimony of 2-TCW-868, on the 
 
         21   treatment of the Vietnamese. The information is for the Parties 
 
         22   and the general public. 
 
         23   And [2-TCW-996], the hearing of your testimony is not yet 
 
         24   concluded. For that reason, you are invited to return again 
 
         25   tomorrow to continue your testimony, starting from 9 o'clock. The 
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          1   Chamber is thankful to Mr. Duch Phary, the duty counsel, and 
 
          2   likewise you are invited to return tomorrow morning to assist the 
 
          3   witness, [2-TCW-996]. 
 
          4   Court officer, in collaboration with WESU, please make necessary 
 
          5   arrangements to send [2-TCW-996] to his -- to the place where he 
 
          6   stays, and have him return to attend the proceedings tomorrow. 
 
          7   Security personnel, you are instructed to take the two Accused, 
 
          8   Nuon Chea and Khieu Samphan, back to the detention facility, and 
 
          9   have them return to attend the proceedings before 9 o'clock. 
 
         10   The Court is now adjourned. 
 
         11   (Court adjourns at 1606H) 
 
         12    
 
         13    
 
         14    
 
         15    
 
         16    
 
         17    
 
         18    
 
         19    
 
         20    
 
         21    
 
         22    
 
         23    
 
         24    
 
         25    
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