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Reference is made to the memorandum that I issued on 19 November 2015 (F30/15, “Follow-
up Memorandum”), which detailed the Supreme Court Chamber’s oral decision of 17
November 2015 instructing the DSS to appoint standby counsel for NUON Chea as soon as
possible, and to the memorandum from the Chief of the DSS of 24 November 2015
(F30/15/1, “DSS Memorandum”).

In the DSS Memorandum, the DSS informed the Supreme Court Chamber that it contacted a
Cambodian lawyer, KANG Rithkiry (“Proposed Lawyer”), who expressed his preparedness
to serve as standby counsel for NUON Chea under the terms specified in the Follow-up
Memorandum. The DSS recalled that the Proposed Lawyer represented KAING Guek Eav
alias Duch (“Duch”) in Case 001 and noted the Proposed Lawyer’s view that he may have
made certain submissions in Case 001 that could be seen as “inimical to Mr. NUON Chea’s
interests”. The DSS submitted that this factor may not be an impediment to proceeding with
the appointment, leaving it however to the Supreme Court Chamber to determine whether this
situation presents a conflict of interest.

In Case 001, the Proposed Lawyer, as a member of the Defence for Duch, argued, inter alia,
that the ECCC had no jurisdition over Duch because he did not qualify as either a senior
leader of the Democratic Kampuchea or a person who is most responsible for the crimes
committed during the period from 17 April 1975 to 6 January 1979 (001-F14, paras 11-65;
001-F1/2.1 pp. 38-41, 46-49). The Defence for Duch elaborated on this argument by asserting
that the true decision-making power rested with the upper echelon of the Communist Party of
Kampuchea, of which NUON Chea was said to be part (see e.g. 001-F14, paras 31, 80, 82,
86; 001-F1/2.1, pp. 46, 52, 64, 119-120). In its appeal brief, the Defence for Duch further
submitted that NUON Chea was among the ten persons who took control of Phnom Penh and
implemented a pre-existing “criminal plan” involving the evacuation and execution of people
(001-F14, paras 44, 49-51).

On account of the Proposed Lawyer’s position in Case 001 with respect to NUON Chea’s
role, my considered opinion is that, notwithstanding the fact that Case 001 is concluded, his
appointment as standby counsel for NUON Chea could present a conflict of interest and be
viewed as unsuitable for adequately protecting the interests of NUON Chea, should the need
to take over his defence arise.

I therefore advise the DSS to refrain from appointing the Proposed Lawyer as standby
counsel for NUON Chea and proceed as soon as possible with the identification and
appointment of another lawyer, in accordance with the terms specified in the Follow-up
Memorandum.



