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MAY IT PLEASE THE TRIAL CHAMBER

l. In an application entitled, “Co-Prosecutor's Request for Notice to be Given to
Accused KHIEU Samphan on the Consequences of a Refusal to Respond to Questions at
Trial”, dated 17 February 2012, which was notified in French on 27 February (the

“Request™), the Co-Prosecutors’ request the Chamber to:

26. (...) notify the Accused that, should he refuse to answer questions at trial.

" (a)  His oral statements before the Chamber are unlikely to be accorded significant
evidentiary weight. and

(b)  The Chamber may draw negative inferences from such a refusal in assessing the
evidence on the issue of his involvement in. and responsibility for. the crimes alleged in
the Closing Order.

27. Finallv. in the interest of orderly trial management and fairness to all parties. the Co-
Prosecutors respectfully request the Chamber to direct Khieu Samphan 1o state now: 1)
whether he intends to answer questions at all: and 2) if he does intend to answer questions.
whether he will do so during each segment. or only at the end of proceedings, once

evidence has been presented on all the segments and phases of the trial. ".I ‘ S R [Formatted: Font: Not Italic

FUNDAMENTAL PRINCIPLES

2. According to the Co-Prosecutors, the Accused has, through his aetionsconduct

during_the proceedings, waived his right to remain silent” The position of the

Co-Prosecutors amounts to considering any statements made by the Accused during the
trial as an express waiver of his right to remain silent. This view is wrong, as it is entirely

at odds with the principle set out in the Internal Rules.

it bears recalling that Internal Rule 21 provides as follows:

Rule 21. Fundamental Principles

1. The applicable ECCC Law. Internal Rules. Practice Directions and Administrative
Regulations shall be interpreted so as to always safeguard the interests of Suspects.
Charged Persons. Accused and Victims and so as to ensure legal certainty and
transparency of proceedings. in light of the inherent specificity of the ECCC, as set out in
the ECCC Law and Agreement. In this respecl:

" Co-Prosecutors” Request for Notice to be Given to Accused KHIEU Samphan on the Consequences of a
Refusal to Respond to Questions at Trial. 17 February 2012, E174.
2 Request, para. 13.

Response to the “Co-Prosecutors” Request for Notice to be Given to Accused KHIEU Samphan on the
Consequences of a Refusal to Respond to Questions at Trial”
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a) ECCC proceedings shall be fair and adversarial and preserve a balance between the
rights of the parties. They shall guarantee separation between those authorities
responsible for prosecuting and those responsible for adjudication:

b)  Persons who find themselves in a similar situation and prosecuted for the same
offences shall be 1reated according the same rules:

¢) The ECCC shall -ensure that victims are kept informed and that their rights are
respected throughout the proceedings: and.

d)  Every person suspected or prosecuted shall be presumed innocent as long as his/her
guilt has not been esiablished. Any such person has the right 1o be informed of any
charges brought aguinst him/her. 10 be defended by a lewyer of histher choice, and
at_every stage of the proceedings shall be informed of his/her right to _remain
silent. (Fmphasis added.)

4, The aforementioned sub-rule 21(1)(d) is further echoed in Internal Rule 90:

Questioning of the Accused.

’ 5.
cornerstone of the right to remain silent. is a fundamental principle that is unequivocally
! enshrined in the ECCC Internal Rules. It is on this basis that whernever questions were
put to Mr KHIEU Samphan and to the other Accused, or where documents were put to
them, they were asked whether they wanted to respond or to refrain from commenting,

Whenever they did not wish to comment, their right to remain silent was respected.

6. AtThus, at the hearing enof 13 December 2011, after Mr KHIEU Samphan had
stated his position, President NIL Nonn stated:’

slatement resporeingin respopse o the veriows-paragraphs of the Closing Order _that
were_read out by the sCreffiers on Monday the-5"-afS December 2011:, ils that veur
SUBRESHORVAAL VOU Gre Suggesting?’

If so, your request is granted--You, and vou may wow-proceed: as you proposed. “
(Emphasis added.),

7. At the hearing erof 12 January 2012, as Judge LAVERGNE invited the Accused
to make their comments, he also repeatedly recalled the right to remain silent-gn-several

Fhisis| TRANSLATION] Thereiore, this is the reason why these documents will be tendered
HO-VOH-H-MEvho-thero-vill-heé——iavhe, gve

| * Transcript of Proccedings. 13 December 2011, 17211, p. 2676, L. 6-44-16-22 [Frenchi,

Response to the “Co-Prosecutors’ Request for Notice to be Given to Accused KHIEU Samphan on the
Consequences of a Refusal to Respond to Questions at Trial”
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we-will give-voube_given the opportuniny: 10 provide-commients—Bit-ifcomment. 1f you
interddo not wish not to answer-or-respond to these (Iacuments tar will be put 10 you,
you will be entirely free to do so-as—welk-Biu-ven, [{owever ”/1 should undersiand.:
todaybe vory clear thal you are being given an oppurmmry today.’

(...) These documents re—omes—thiat-wiich the Chamber believes—mer-beg
possibly being potentially relevant—3-hes-sire-goitg-to-Be-sired-—it-tho-hoaring-thev-gre
going-to_will be presented in_court, will be pui to Mr Khieu Samphan:_and ... _and
evenully, .... Mr Khieu Samphan heas-anwill have the opportunity 1o reaet-

i/—‘---he—-—wi-.vhfs, L~ HUHRE - COMINCRTS - them.re.xpund and comment. That is what we-are
planring-to-dois contenmplated now.”

At that same hearing, the President of the Chamber clearly took note

Accused’s position:

9.

flifg—to-thegnswer, even _questions_regarding documents beiag-prit-Here:-

LTRAN

LATION) Judge Lavergne. vou hay

of the

Chamber has-notedtakes note of the position byof the Accused and his Coun.sel jm tlw N

Aceused-with-regard. .. with respect to the-documents—the-questioningy—Bui-cvesn-whan
H-eotesto-docnments-heirg-put-boloro-the-thamber—Mrquestionning. However, Khieu
Samphan etso-shows that he fsdoes not switfing... that e does 101 wish 1o respont-to-the
Ser--saetys

already on the case file,
1 suggest therefore that Judge Lavergne proceed with «—mlv—pmvidm&!he idemif cation of

c—!nw%#—ﬂ—- S w«“u' used.

We clearly understand-clearly-that-the-gccused-person-at-the-very-: since the beginning
e Accused has said that he would not respond-tobe answering questions. 3w+

He Surther 10 sav that he wousldeill not even respond to
any requests asking-him-for clarifications or gxplangtions on he-guestions..  Congering
documents betig-pui-beiaranir the Ehember 'gj/_‘[_g.:"

s now he-has-even-goneging

Also, when Judge LAVERGNE again invited the Accused to comment on

documents at the hearing of 8 February 2012, it was always with due respect for their

right to remain silent:

AL ) donteinrerd-to-pri-arp-guestions-to-Seundersiand eventually that
d_Nuon Ched:bist—t-swottd-—tike-—-im-and_as well _as the other Accused to
rectetmay eventually respond, if they so wish, to the documents | williniend o present
before the Chamber.‘7

Vervwell el 1 do not know whether aceusedihie gl

resrct—iAyishes 1o respond. | simply want to tell him that he has ri-%#ﬁ—ﬁ/—rlﬁ#h:—% 7

wouldthe opportunity 1o do so if. he be-ready-to-venctso wishes,!

1 do not know whether - M- Khieu Samphan ardor Mr- leng Sarv since he #ics
heen-fotlowing-the-procecdingsshouid _be _able o hear from the-heldinghiy cell—doni

ke — whether cither one of the other Accused swil-tieve-anvihingto-sey-ia-tightiniend

Transcnplot Proceedmgs 12 January 2012, l-l/26 l.p 38.1.21-25 and p. 59, L. 4-46:1-2 |French].

Responsé to the "Co-Prosecutors” Request for Notice to be Given to Accused KHIEU Samphan on the
Consequences of a Refusal to Respond 1o Questions at Trial”

Original FRENCH: 00786721-00786730

[Formatted:

- [Formatted:

- [Formatted:
[ Formatted:

- [ Formatted:

- [ Formatted:
. [Formatted:
o LFormatted:

- ( Formatted:
- [Formatted:

) [Formatted:
: (Formatted:
(Formaﬁed:

Page 4 of 9

.- [ Formatted:

Font: Bold, Underline

Font: Bold, Underline

Font: Bold, Underline

(Formatted:

Space After: 0 pt

Font: Not Italic

Font: Halic

(Formatted:

Indent: Left: 0.5"

Font: Not Italic

Font: Bold, Underline

Underline

Font: Not Italic

Font: Bold, Underline

Font: Bold, Underline

e A A (—

English (U.K.)

English (U.K.)

English (U.K.)

A A




00788495

002/19-09-2007-ECCC/TC

positiomyish 10 make any semenks2observations (... ),

10. Lastly, at the hearing of 9 February 2012, President NIL. Nonn recalled, in no
uncertain terms, the right of the Accused to remain silent:
TRANSLATION| Before we—proseedheginning. the Chamber would like 1o remind the

Accused, in_particular Mr leng Sary and Mr Khieu Samphan, that the Chamber is
wellfully aware of your right to remain silent,

ahwearsconlinue 1o exercise tiehis right to remain silent.

The Accused isure, of course, entitled (0 give-eommentstocomment on the documents that
Chamber-would-tike- setidhs-to-he-puti-before-the-Ghanber-or-by-thu-partics-before-the
Chembertheproduced au the hearings.
is your right. Y

11. The Chamber has therefore very clearly recognised the Accused’s right to remain
silent. In this context, the Co-Prosecutors’ request amounts to asking Mr Khieu Samphan
to reverse his position, and, moreover, it is based upon a misinterpretation of the

Jurisprudence.

MISINTERPRETATION OF THE JURISPRUDENCE BY THE CO-
PROSECUTORS

12. In the absence of specific rules governing statements by the Accused, with the
exception of opening statements, the Co-Prosecutors invoke international jurisprudence.

However, the parallels they draw relate to situations that are not comparable.

13. The ICC and the ICTY have provisions that distinguish statements made by an
accused depending on whether or not he or she is a witness. The jurisprudence of these
two jurisdictions, as cited by the Co-Prosecutors, cannot apply to Mr KHIEU Samphan’s

position.

14, Indeed, in order to properly understand the scope of the 13 September 2011
decision in The Prosecutor v. KATANGA, which is cited by the Co-Prosecutors,'® one

must first read Article 67 of the Rome Statute of the International Criminal Court."'

Response to the “Co-Prosecutors” Request for Notice to be Given to Accused KHIEU Samphan on the
Consequences of a Refusal to Respond to Questions at Trial™
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Article 67 — Rights of the Accused
1. In the determination of any charge. the accused shall be entitled to a public

hearing. having regard to the provisions of this Statute, 10 a fair hearing
conducted impartially. and to the following minimum guarantees. in full equality:

Iy

g) Not to be compelled 10 testifi: or to confess guilt and 1o remain silent, without
such silence being a consideration in the determination of guilt or innocence.

h) To make an unsworn oral or written statement in his or her defence; and

i) Not to have imposed on him or her any reversal of the burden of proof or any
onus of rebuttal. (Emphasis added)

15. The ICC Trial Chamber decision, which is cited by the Co-Prosecutors, makes
specific reference to the case of an Accused who has voluntarily elected to testify under
oath, thereby waving Article 67(1)(g). However, there is no provision for the accused to

make sworn statements at the ECCC, and so Mr KHIEU Samphan has not made any.

l6. Only Article 67(1)(h) of the ICC Statute would be useful in understanding the
position of Mr KHIEU Samphan, as he has elected to make oral statements in his defence
without making sworn statements. Therefore, the Co-Prosecutors’ interpretation of the

ICC jurisprudence does not apply in the matter at hand.

17.  Additionally, the Co-Prosecutors wrongly rely upon the ICTY decision in
Prosecutor v. Gotovina ¢t al in their attempt to draw a parallel with Mr KHIEU
Samphan’s situation.'? Here again, it is necessary to reread the ICTY Rules. Rule 84 bis
of the ICTY Rules of Procedure and Evidence specifically provides for statements made

by the accused after the opening statements of the parties:

Rule 84 bis — Statement of the Accused

A) After the opening statements of the parties or. if the defence elects to defer its
opening statement pursuant o Rule 84. afier the opening statement of the
prosecutor. if any. the accused may. if he or she so wishes, and the Trial Chambers
so decides, make a statement under the control of the Trial Chamber. The accused
shall not be compelled 10 make a solemn declaration and shall not be examined
about the content of the statement.

accused. 13 September 2011.
Article 67 of the Rome Statute of the International Criminal Court. o ) N [Formatted: English (U.K.) J

)
u‘,

Request. para. 23,

Response to the “Co-Prosecutors’ Request for Notice to be Given to Accused KHIEU Samphan on the
Consequences of a Refusal to Respond to Questions at Trial”™
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B) The Trial Chamber shall decide on the probative value, if any. of the statement.

18.  However, this statement has no bearing on the election of the accused to testify as
a witness under Rule 85(C) of the Rules of Procedure and Evidence' (also found in the

ICTR Rules of Procedure and Evidence), which provides:
If the accused so desires. the accused may appear as a witness in his or her own defence.

19.  Therefore, the International Tribunals and the ICC make a clear distinction
between the statements the accused make in court and the statements they make when
they appear as witnesses in their own defence. This distinction is laid down in the rules
and fits in a purely adversarial system where an accused may choose to appear in court as

a witness, just like any other witnesses.

AN ACCUSED BEFORE THE ECCC CANNOT BE LIKENED TO A
WITNESS UNDER OATH
20.  The rules governing the status of witnesses before the ECCC derive directly from
the civil law system and Cambodian law, where some witnesses are afforded a special
status because of their close refationship with the accused. It is in light of this that

Internal Rule 24 provides:

I,
2. The following witness shall make a statement without having taken an oath:
a)  The father. moiher and ascendants of the Charged Person. Accused or Civil Party:
b)  The sons, daughters and descendants of the Charged Person, Accused or Civil Party:
¢)  The brothers and sisiers of the Charged Person. Accused or Civil Party:
d)  The brother-in-lavs and sister-in-laws of the Charged Person, Accused or Civil Party;

e}  The husband orwife of the Charged Person. Accused or Civil Party. even [f they have
been divorced. and

¥, Any child who is less than 14 (fourteen) vears old.

21. If the relatives of an accused do not have to make an oath, it is only logical that
the accused does not have to either. Therefore, the Co-Prosecutors were wrong in
requesting that the statements made by an accused before the ECCC be likened to “that of

an accused who has voluntarily elected to testify and taken an oath before the

| ”ARulg‘ 85 of the ICTY Rules of Procedure and Evidence. v ) A [Formatted: English (U.K.)

Response to the “Co-Prosecutors” Request for Notice to be Given to Accused KHIEU Samphan on the
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ICTY/ICC.” " The status of an accused before the ECCC can never be likened to that of a

witness; much less to a witness under oath.

22.  Lastly, with regard to the weight that the Chamber will attach to Mr KHIEU
Samphan’s statements, his Defence submits that it is not for the Co-Prosecutors to dictate
to the Chamber what weight it will attach thereto. The rules of evidence are clear, “/t]he
onus is on the Co-Prosecutors (0 prove the guilt of the accused” and it is based on the

evidence adduced that the Chamber will form its opinion beyond reasonable doubt."

23.  To request the Chamber at this stage of the proceedings to draw negative
inferences from the Accused’s silence is a breach both of the spirit and the letter of the

Internal Rules and an attempt to reverse the burden of proof.

** Request, para. 24. - ... ... .. ... ... .. .-rormatted: English (UK.)

14
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FOR THESE REASONS

24, Pursuant to Internal Rule 21, the Trial Chamber is requested to:

002/19-09-2007-ECCC/TC

e RECALL that the right to remain silent is a fundamental principle
guaranteed to the Accused at all stages of the proceedings,
¢ Accordingly, REJECT all of the measures requested by the Co-Prosecutors
in their Request E174.
KONG Sam Onn Phnom Penh [Signed]
Arthur VERCKEN Paris for [Signed]
Jacques VERGES Paris for [Signed]
Date Name Place Signature
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