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1. 

on 

to recognize 

Accused Court 

Imm<~U1ate release of the Accused.5 

smce conclusion on relneaH~S was 

to HHVU'.u y-,-m .. ,HU,VH of the Accused; Accused fails to 

L\.dlU'UH Decision, as ,·o.,",nwo,.-l to 

OF REVIEW 

Chamber must be elTor m 

exercise of to 

IS 

of Nuon 

on for Immediate Release of Nuon Chea. Khieu 
Case File No. 002119-09-2007-ECCC/SC, 3 March 201 L 

pams. 13-20. The Accused argues that the Trial Chamber's Elilure to 
the of uhf/.'IIIt!! remedium the Trial Chamber's in ",t,~,"r,'t' 

[d. at paras. 30-35. 
Jd. para. 37. 
ECCC Internal Rules rel' 'd 23 
See, e.g..1Vliiosevic v. Prosecutor. Deeision on of the Trial Chamber's Decision on the 

of Defense IT-02-54-AR73.7, ICTY Chamber, 1 November 2004. paras. 9-
a Trial Chamber's exercise of discretion will be overturned if the challenged dccis:()n was 

based on an incorrect of law; (2) based on a incorrect conclusion of 
fact: or so unfair or unreasonable as to constitute an abuse of the Trial Chamber's 

Co-Prosecutors" Nuon Against The Decision 011 The 2 
Immediate Release and Thirith 
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'Here not HUU.U"''-' 

LlllanlOi::r can consider 

submissions.9 

5. Chamber's holdings with respect to remedies, 

remedy, were well 

scope of Closing Order 

fP P ·,10 case 0 roseclltor v. Op01'lC. In Popovii.." 

to stated 

enol' was not ""HLvH~LH 

on II 

of reIil1eClleS to 

3m:n-Ot)nateness of at 
12 

LJ';,,""V;Il, paras. 
10 See Trial Chamber Detention Decision. paras. 33-35; Detention Hp",,',rm r"""'''-'''int Case File No. 002/19-

31 2011 
11 Prosecutor 1'. PopOlH:, Decision on of Trial Chamber's Decision 

Borovcanln Provisional IT-05-88-AR65.3, ICTY Appeals 1 March 2007 ('-Popol'ii"'), 
paras. 13, 20. 

I~ See" e.g., Prosecutor F. and Sentence, 3 December 2003, paras. 
1106-1107 the accused's sentence where he had been detained without notification of the 

of v. Prosecutor, ICTR 
23 May 2005, paras. 323-324 the accused's sentence where he had been dctained for a 

period without against him and was not before a without undue 
Semal1:::a v. Prosecutor, {eTR Chamber. 20 2005, 323-328 (reducing the accused's 
sentence to account for a which the accused was without notification of the 

him). 

to-Prosecutors' ''',,'non,'p to Nuon 30r8 
innllcdiure Release 
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any time during 
,,15 

Accused's 

00:2119-09-:2 007 -E ece/se 

on 

14 

ctetention of Accused. Sub-

Accused IS 

2." Sub-rule 82(2) nr.n",",,,,,", 

pn)c<:,ectm~!s . . . detain an Accused in 

supports the nHJp()SIUOn 

defect m a Pre-

or the 

at 

to 

The Accused does not cite any 

appearance 

UC1:gelneltlt IS 

may, at 

any 

8. Because of 

13 

I~ 

15 

16 

17 

is 

Ddence para. 36. 
Sec Trial Chamber Detention Decision. pp. 13-15; ECCC Rules. rule 82. 
ECeC Rules, rule 82(2). 

,-"'V,, .. ,uvu in accordance 

a 

17 

The Trial Chamber Detention Decision found that there are well-founded reasons to bdieve that [he 
Accused has committed the crimes and that detention is necessary to en,>ure the Accused's presence 
at trial. See Trial Chamber Detention Decision, paras. 38-39. The Trial ChamhcT indicated that it had 
considered the submissions on continued detention as well as the grounds on which the Accused 

Order and the PTC Decisions on the Order. See Trial Chamber 
Detention Decision, para. 39. 
Detention T. 54-59; Provisional Detention file No. 002/19-09-2007-

19 Decision on against 
Provisional Detention Order ofNuon Chea. Case File No. 002!19-09-2007-ECCC!OCLI Pre-Trial 

20 March 2008, e11l54; OH18r on Extension of Provisional Case File No. 002/19-09-

Co-ProsecutOl:~ . to Nt/on Cllea's 4 
Immediate Release 
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18 

9. At 

warrant a eVUUVH is 

IS an 

Trial of 

to Rule 82. Accused's 

COlt1tl11U2ltlOln of his de"tenllOn is invalid is unfounded. 

v. ACCUSED FAILS TO How HAVE 

PREJLJDICED By 

10. plain i 04 indicates that an against a 

a decision on detention 82, must establish 

discemable error in exercise of Trial Chamber's decision" and to 

as a this staJl102lrO, 

or even allege -

11. To the extent alleges any sort to 

Appeal 

a 

Decision on 
on Extension of Provisional Detention of Nuon No. 002/19-09-2007-

Pre-Trial Chamber, 4 May 2009. 
Detention. Case File No. 002/19-09-2007-ECCCiOCIJ. Office of 
2009, C9/6; Closing Case File No. 002i19-09-2007-ECCC/OCIJ. Office 
15 2010. paras. 1614-1624. 

18 Closing Order. para. 1622-1624; Decision on lcng Thirith's and Nuon Chea's Against the Closing 
Order: Reasons for Continuation of Provisional Detention, Case File No. 002/19-09-2007-ECCCiOClJ 

145 & Pre-Trial Chamber. 21 January 2011,0427/3/13; Decision on Appeals Nuon Chea 
the Order, Case File No. 002/19-09-2007-ECCC/OCIJ 145 & 

2011,0427/2115. 
'r»r"'f'1·".,t pp. 79-81 (Accused's submissions on basis for detention). 

21 

to !VI/on Chea's 5 
Release iVuon Chea, Khiell "{{,mv",,,". 
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can as ,,22 

at the mere fact 

conclusion is a sutlicient basis 

to simply 

re-litigate same issues h1">1",h1- a lower court. 

redress most serious and prejudicial 

en-ors. revie,v makes good sense context 

international 24 

13. To .en,; .... Ul.;)'"'U means to assert n-nArl-prl errors 

Decision position IS 

U""""."'~ of Rule 104(1), sets out a tnl()_l."rrm 

<va.UU'H of a discernible error as as a 

rUJIJ'_'-H."'-< on account of 
'''),;: 

error.-J 

to IS 

second prong 

not construe a it were 

enact or are 

Defence pam. 32; Detention Transcript, p. 17 that "there lies in the 
fact that the CaUli is not its own 

23 See Rule 104(1) that '~an imlnediate appeal against a decision of the Trial Challlber may be based on 
a discernible enor in the exercise of the 7i-ial Chamber's discretion which resulted in prejudice to the 

24 See Prosecutor \'. ICTR Chamber, 26 2003, para. 15 (stating that "in contrast with 
the in certain national legal systems, [the rep{ and ICTR is of a corrective 
nature, and is thus 'not an for the parties to reargue their case"'); Prosecutor v. ICTR 

Chamber, 29 August 2008, para. 11 (stating that "[a] party cannot repeat on 
arguments that did not succeed at unless it can demonstrate that the Trial Chamber's rc:icction ofthose 
argu!11l~nts constituted an error the intervention of the 

25 Sec Rute 104(1). 
26 Prosecutor v. Ta(tic. IT-94-1-A, r".'V'-',"," Chamber, 15 1999, para. 284. 
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it 

15. knrH,p,''tY\/"WP £1o.vvU,,"-'U cites a purported 

ultimum <'H1nn,nort his VVHHHUV ..... Chamber's 

assessment on away 

to 

I)o,ve:-"r;:nea reasons, 

para. 22. 
i.e. that it should not be a rule that persons are detained 

rule" at the ECCC that persons are detained awaiting trial. See Rule 63-
'-lOW/"lrpr once an accused has been detained. there is a that detention \vill 

the trial. See Rule 64 (allowing for release of an accused ITom provisional detention upon 
showing of a in Rule 82 (providing that the Accused is in detention at 
the initial appearance before the he or she shall remain in detention the Chamber's 

lt1lTPITlF'nr is handed This is consistent w-ith international Sce Geert-Jan Alexander 
OF INTERNATIONAL AND INTERNATION>'dJZFD CR!\lINAL PROCEEDINGS 

"under the ICTY. ICTR and SCSL the onus rests upon an accused 
he or she will appear for trial and not interfere with trials"). ,1 

Indeed, the existence of a procedural defect Pre-Trial Chamher Decision on the 
Order. the Trial Chamber in effect accepted the Accused's that the Prc-Triai Chamber 

should have acted See Trial Chamber Detention 29. 

Co-ProsCCl/wrs' to Nilan Chea 7 
Immediate Release 
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Deny the Accused's request for annulment or amendment of the Trial 

Chamber's Decision; 

ii) Deny the Accused's request for immediate release; and 

iii) Deny the Accused's request for hearing on this matter. 

Respectfully submitted, 

Date Name 

Yet Chakrya 

Deputy Co-Prosecutor 
25 March 2011 Phno 

~------------------~ 

Andrew CAYLEY 

Co-Prosecutor 
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