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1. My dissenting OpInIOn concerns the second:· ground of appeal (Internal Rule 63(3)). My 

interpretation of the relevant provisions of the Internal Rules is different from that of the 

majority. In my view, Internal Rule 63(3) does not apply to the Accused's continuous detention 

at the trial stage, and in the present case the Trial Chamber should have continued the Accused's 

detention on the basis of Internal Rule 82(1) alone. This is the same view of the Co- Prosecutors 

in their Response. l My reasons are as follows. 

2. Internal Rule 63, entitled "Provisional Detention," concerns provisional detention ordered by 

the Co-Investigating Judges against a Charged Person at the judicial investigation stage. This is 

clear from the content of the provision as well as its location in the Internal Rules (Part III 

Procedure, C - Judicial Investigations). Internal Rule 82, entitled "Provisional Detention of an 

Accused and Bail," concerns provisional detention of an Accused at the trial stage. This is clear 

from the provision's content as well as its loca~i9nin the Internal Rules (Part III Procedure, E -

Proceedings Before the Trial Chamber). 

3. I am of the opmlOn that Internal Rule 63(3) does not apply to the Accused's continuous 

provisional detention at the trial stage. It is clear, as stated above, that Internal Rule 63 concerns 

provisional detention of a Charged Person at the judicial investigation stage, and Internal Rule 

82 concerns provisional detention of an Accused at the trial stage. Under the structure of the 

Internal Rules, procedural provisions common to more than one part of proceedings or judicial 

organ are located under the section entitled "III Procedure, A - General Provisions". Procedural 

provisions concerning only one part of the proceedings or judicial organ are located under the 

special section for that part of the proceedings or judicial organ, such as "C - Judicial 

Investigations" and 'IE - Proceedings Before the Trial Chamber". When there is a need to, 

mutatis mutandis, apply provisions concerning one part of the proceedings or judicial organ to 

another part of the proceedings or judicial organ,·a provision or reference to that effect is put in 

the section for the latter. 2 There is' no proviSion in the Internal Rules which indicates that 

Internal Rule 63 applies also to the trial stage; the sole exception of Internal Rule 81 (2) is 

explained below. 

4. Internal Rule 81 (2) concerns an Accused who is not in detention at the time of a trial hearing. In 

its last sentence the provision states, "The Accused shall be brought to the ECCC detention 

facility until he or she is brought before the Chamber, which will decide on detention in 

I Co-Prosecutors' Response, paras. 11-14. 
2 E.g., Internal Rule 104 bis. 
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accordance with Rule 63" (emphasis added). By an explicit reference, it is made clear that 

Internal Rule 63, a provision located in "C ~: Judicial Investigations," applies to the situation 
'.; .. 

envisaged by Internal Rule 81 (2), which is a provision located in "E - Proceedings Before the 

Trial Chamber". Similarly, Article 306 of the Code of Criminal Procedure of Cambodia 

provides, "At any time the court may order the release of a detained accused or order that a 

detention be continued for the accused according to Article 205 (Reasons for Provisional 

Detention) of this Code" (emphasis added). By an explicit reference, it is made clear that Article 

205, a provision in "BOOK FOUR, JUDICIAL INVESTIGA nONS," applies to the situation 

under Article 306 which is a provision in "BOOK FIVE, JUDGMENTS". 

5. In contrast, the first sentence of Internal Rule 82(2) provides, "The Chamber may, at any time 

during the proceedings, order the release of an Accused, or where necessary release on bail, or 

detain an Accused in accordance with these Internal Rules" (emphasis added). In the absence of 

a special reference to Internal Rule 63, it is. reasonable to interpret this phrase ("in accordance 

with these Internal Rules") as referring to relevant provisions either in section "A - General 

Provisions" or "E - Proceedings Before the Trial'Chamber". 

6. The majority is of the view that Internal Rule 82 should be read together with Article 306 of the 

Code of Criminal Procedure. I do not support this approach. Many provisions of the Internal 

Rules originated from provisions of the Code of Criminal Procedure, which was still a draft 

tabled to the Cambodian legislative body at the time of the initial adoption of the Internal Rules 

in 2007. However, the Internal Rules are an independent and distinct legal document adopted by 

the ECCC for the purposes of consolidating applicable Cambodian procedure for proceedings 

before the ECCC and adopting additional rules for certain circumstances.3 Due to the special 

mandate, jurisdiction, and structure of the ECCC, there are many provisions in the Internal 

Rules which do not exist in or differ from the procedures for ordinary domestic cases to be tried 

before ordinary domestic courts. Therefore, the context within which to interpret the Internal 

Rules is first and foremost the Internal Rules themselves. Otherwise, it will be difficult for 

readers of the Internal Rules to know preciselyc'what the procedural rules are before the ECCC. 

Guidance from similar provisions of the Code of Criminal Procedure may be useful depending 

on the circumstances. When the meaning of a particular provision of the Internal Rules is 

sufficiently clear in its own context, recourse to the Code of Criminal Procedure is not 

necessary. 

3 lntemal Rules, Preamble, para. 5. 
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7. Next I will examine the structure of detention at the trial stage as provided by Intemal Rule 

82( 1 )-(3). The first sentence of Intemal Rule 82(1) makes liberty a general rule by providing, 

"The Accused shall remain at liberty whilst appearing before the Chamber unless provisional 

detention has been ordered in accordance with these Intemal Rules" (emphasis added). The 

second sentence of Intemal Rule 82(1) provides, "Where the Accused is in detention at the 

initial appearance before the Chamber, he or she shall remain in detention until the Chamber's 

judgment is handed down, subject to sub-rule 2" (emphasis added). Where it is met, this second 

sentence is an exception to the general rule of liberty in the first sentence of Intemal Rule 82( 1). 

Where the Accused is in detention at the initial appearance before the Chamber, the Accused 

shall remain in detention, meaning that continuous detention is automatic and mandatory unless 

the Accused is released pursuant to Intemal Rule 82(2). This is clearly different from the 

provisional detention at the investigation stage for which an order by the Co-Investigating 

Judges is necessary and the conditions of Intemal Rule 63(3) need to be met. This is also 

different from the detention govemed by Intemal Rule 81(2) where an Accused not in detention 

does not attend a hearing and the Trial Chamber decides on the detention of the Accused in 

accordance with Intemal Rule 63. 

8. Intemal Rule 82(2) provides, "The Chamber irtay,.at any time during the proceedings, order the 

release of an Accused, or where necessary release on bail, or detain an Accused in accordance 

with these IRs" (emphasis added). The word "may" means that this release is subject to the Trial 

Chamber's discretion. In other words, unless the Trial Chamber exercises its discretion to 

release the Accused, the detention shall continue pursuant to lntemal Rule 82(1). lntemal Rule 

82(3) further provides that the Accused may request the Trial Chamber to release him or her, on 

which request the Trial Chamber shall decide within 30 days unless circumstances justify a 

greater period. 

9. In contrast to the provisional detention at the investigation stage for which the conditions to 

justify detention are specified in Intemal Rule 63(3), the Intemal Rules remain silent as to what 

factors the Trial Chamber should consider iri the context ofIntemal Rule 82(2) and (3). It is thus 

left to the Trial Chamber's discretion as to what factors it should consider. The condition of 

lntemal Rule 63(3)(a), namely, ,~ well founded reason to believe that the person may have 

committed the crime or crimes specified in the Introductory or Supplementary Submission, 
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consider other factors that are not listed in 63(3)(b). At the ICTY, for example, even where the 

minimum conditions for release have been satisfied,4 the Trial Chamber retains discretion not to 

grant provisional release, if so warranted by the circumstances of the case. 5 

10. This does not, however, mean that detention at the trial stage may be continued in an arbitrary 

manner in violation of ICCPR Article 9(1 ).6 First, as previously stated, the exception in the 

second sentence of Internal Rule 82(1) require~ that the Accused is in detention at the initial 

appearance before the Trial Chamber. Second, as is always the case, the Trial Chamber's 

discretion must be exercised in a reasonable manner, and its decision must be reasoned. 7 In 

particular, Internal Rule 21 (2) provides, "Any coercive measures to which such a person may be 

subjected shall be taken by or under the effective control of the competent ECCC judicial 

authorities. Such measures shall be strictly limited to the needs of the proceedings, 

proportionate to the gravity of the offence charged and fully respect human dignity" (emphasis 

added). This applies to decisions of the Trial Chamber pursuant to Internal Rule 82(2) and (3). 

Moreover, decisions by the Trial Chamber on detention and bail are appealable to the Supreme 

Court Chamber. 

11. Nor do I see a conflict between Internal Rule S2( 1) and ICCPR Article 9(3), second sentence. g 

As explained earlier, Internal Rule 82 provides the general principle of liberty and detention as 

an exception. It also provides avenues for release, either by the Trial Chamber's own initiative 

or upon the request of the Accused. The Trial Chamber'S discretion must be exercised in a 

reasonable manner and its decision must be reasoned. Detention is clearly not the general rule 

under this structure. 

4 Rule 65(B) of the Rules of Procedure and Evidence of the rCTY provides, "Release may be ordered by a Trial 
Chamber only after giving the host country and the State to which the accused seeks to be released the opportunity to be 
heard and only if it is satisfied that the accused will appear for trial and, if released, will not pose a danger to any 
victim, witness or other person" (emphasis added). Rule 65(B) does not specify conditions for detention, although it 
specifies minium requirements for release. 
5 E.g., Prosecutor v Gotovina et ai, Case No IT-06-90-T, Decision on Motion for Provisional Release ofIvan Cermak, 
T. Ch. T. 14 March 2008, paras. 5 and II. 
6 lCCPR Article 9( 1) provides, "Everyone has the right to liberty and security of person. No one shall be subjected to 
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with slich 
procedure as are established by law". 
7 See, e,g, Prosecutor v. Nikola Sainovic and Dragoljub Ojdanic, IT-99-37-AR65, Decision on Provisional Release, 
App. Ch., 30 October 2002, para. 6: "A Trial Chamber is not,obliged to deal with all possible factors which a Trial 
Chamber can take into account when deciding whether it is satis'fied that, if released, an accused will appear for trial. It 
must, however, render a reasoned opinion. This obliges it to;indicate all those relevant factors which a reasonable Trial 
Chamber would have been expected to take into account before coming to a decision. In relation to the present 
application for provisional release, a reasonable Trial Chamber would have been expected to consider, and thus to liiJl.·fIe!l!!!~~ 
inter alia, the following factors ... " (footnotes omitted). .~N~~~~.~" 
8 ICCPR Article 9(3), second sentence, provides, "It shall not be the general rule that persons awaiting trial sh r-...~ ;~~~~~'\.f *.i 
detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judi " ~ \ ~(~.~~ •. \ 
proceedings, and, should occasion arise, for execution of the judgement". ::: ~ fu '1.t ". ~ * ~ l~~r.'·! * I 

til I:'~'.~'~:::;: I /U i s· 'io . It.;., ,', •. , 
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12. With respect to the concrete circumstances of the case at hand, the Accused was in lawful 

detention at the initial appearance before the Trial Chamber on 31 January 2011. This obliged 

the Trial Chamber to detain the Accused pursuant to Internal Rule 82( 1) unless it decided to 

release the Accused pursuant to Internal Rule 82(2). The request of the Accused to the Trial 

Chamber to release him was based on the claim that the four month time limit in Internal Rule 

68(2)-(3) elapsed on 16 January 2011 and th~t there was no legal basis for his detention 

thereafter (First ground of appeal). The Accus~d's argument that the conditions in Internal Rule 

63(3)(b) are not met was made only peripherally9 to his main argument concerning Internal 

Rule 68(2)-(3).10 Under these circumstances, I am of the opinion that the Trial Chamber 

committed an error of law by ordering the continuation of the Accused's detention pursuant to 

Internal Rule 63(3)(b)(iii).11 The Trial Chamber should have founded the basis for continuous 

detention solely on Internal Rule 82( 1). 

13. However, this error did not affect the Trial Chamber's disposition in the impugned decision that 

the Accused shall remain in detention until the Chamber's judgment. This error does not 

therefore constitute an error of law invalidating the Trial Chamber's Decision. The appeal on 

this ground is consequently rejected. 

14. For these reasons, I respectfully dissent. 

Phnom Penh, 23 June 2011 

Judge Motoo NOGUCHI 
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