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I INTRODUCTION AND PETITION

1. On 1 February 2011, defence for Madame Ieng Thirith (Charged Person) filed its ‘Ieng
Thirith Defence Application for Disqualification of Judges Nil Nonn, Sylvia Cartwright,
Ya Sokhan, Jean-Marc Lavergne and Thou Mony’ (Ieng Thirith Application).’
Defence for Nuon Chea and Ieng Sary filed similar applications subsequently.? On 23
February 2011 the Co-Prosecutors responded by way of the ‘Co-Prosecutors’ Joint
Response to Ieng Thirith, Ieng Sary and Nuon Chea’s Applications for Disqualification
of the Judges’ (Joint Response).” This Joint Response was notified to the parties the
following day, 24 February 2011. |

1I SUBMISSIONS IN REPLY

2. The defence submits that the Co-Prosecutors misrepresent the defence arguments in
paragraph 3 of their Joint Response. The defence does not challenge the competence as
such of the Trial Chamber Judges. Rather, the argument sets out that the Trial Chamber
has already determined several issues in the Duch case, that were not crucial to the Duch
defence, and thus not properly challenged by the Duch defence, but which same issues
are crucial to the case at hand. These issues, such as the existence of an armed conflict in
Cambodia between 1975 and 1979, require both parties to present evidence, instead of
only the Co-Prosecutors’ evidence. The Trial Chamber decided this issue without hearing
argument from the defence. The defence in Case 002 is thus unfairly prejudiced, given

that these same issues are crucial to the underlying case.

! feng Thirith Defence Application for Disqualification of Judges Nil Nonn, Sylvia Cartwright, Ya Sokhan, Jean-
Marc Lavergne and Thou Mony, 1 February 2011, Document No. E28.

% Nuon Chea Defence Urgent Application for Disqualification of the Trial Chamber Judges, 8 February 2011 and
Ieng Sary Defence Motion to Support Ieng Thirith and Nuon Chea’s Applications for Disqualification of the Trial
Chamber Judges and Ieng Sary’s Motion to Support Ieng Thirith’s Application for the Trial Chamber to Be
Replaced for the Purpose of Adjudicating the Applications by Reserve Judges of the Trial Chamber or Additional
Judges Chosen by the Judicial Administration Committee, 17 February 2011.

3 Co-Prosecutors’ Joint Response to Ieng Thirith, Ieng Sary and Nuon Chea’s Applications for Disqualification of
the Judges, 23 February 2011, Document No. ESS.
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The Co-Prosecutors contend that ‘the Defence teams do not argue that the Duch
judgment demonstrates that Judges have taken into consideration extraneous or improper
factors’.* This again misconstrues the defence argument. The Duch defence did not put
forward any arguments rebutting the Co-Prosecutors’ case in several instances,
presumably as it was not considered to be in their specific interest to do so. The Judges
were thus deprived of hearing both sides of the situation, and made legal and factual
findings based on one parties’ information only. In the circumstances, the defence
submits that it will be problematic for these Trial Chamber Judges to reverse their legal
and factual findings already made in the Duch case and conclude differently in Case 002.
A Chamber composed of different Judges would not be handicapped or embarrassed by

prior decisions and would, therefore, be in a better position to rule on these issues.

The defence further submits that what is unique about this case is that it was not just one
Judge who formed part of the Duch Chamber, but it was the whole Chamber that also
dealt with Case 001. So whilst the Co-Prosecutors assert that ‘none of the international
criminal cases referred to by the parties demonstrate such an instance’”, none of those
cases related to a whole bench being replaced. It is the defence submission that this
makes the underlying case unique, and warrants a disqualification of the whole Trial

Chamber.
RELIEF REQUESTED

Pursuant to Internal Rule 34(2), the defence respectfully applies for disqualification of
Judges Nil Nonn, Sylvia Cartwright, Thou Mony Jean-Marc Lavergne and Ya Sokhan of
the Trial Chamber based on the appearance of bias since there is an apprehension of bias

against the Accused.

* Joint Response, para. 4.
3 Joint Response, para. 11.
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6. Accordingly, the defence requests that Judges Nil Nonn, Sylvia Cartwright, Thou Mony
Jean-Marc Lavergne and Ya Sokhan be replaced by reserve judges of the Trial Chamber
or additional judges chosen by the Judicial Administration Committee from amongst the
ECCC judges as prescribed by Rule 34(6) of the Internal Rules.

Party Date Name Lawyers Place Signature

Co-International | 1 March | Diana ELLIS, QC | Phnom Penh an_

Thirith

Lawyer for Ieng | 2011

P.P
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