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TABLE OF ACRONYMS

Term

Abbreviation / Acronym

Agreement between the United Nations and the
Royal Government of Cambodia Concerning the
Prosecution Under Cambodian Law of Crimes
Committed During the Period of Democratic
Kampuchea

ECCC Agreement

Law on the Establishment of Extraordinary
Chambers in the Courts of Cambodia for the
Prosecution of Crimes Committed During the
Period of Democratic Kampuchea (as amended)

ECCC Law

Extraordinary Chambers in the Courts of

Cambodia

ECCC

Royal Government of Cambodia

RGC

International Criminal Court

ICC

International Criminal Tribunal for the Former
Yugoslavia

ICTY

International Criminal Tribunal for Rwanda

ICTR

Special Court for Sierra Leone

SCSL

International Court of Justice

ICJ

Extraordinary African Chambers

EAC

International Law Commission

ILC

Vienna Convention on the Law of Treaties

Vienna Convention

International Covenant on Civil and Political
Rights

ICCPR

Control Council Law No. 10, Punishment of
Persons Guilty of War Crimes, Crimes Against
Peace and Against Humanity

Control Council Law No. 10

Charter of the International Military Tribunal,
Annex to the Agreement for the Prosecution and
Punishment of the Major War Criminals of the
European Axis

Nuremberg Charter

Charter of the International Military Tribunal for
the Far East

Tokyo Charter
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International Military Tribunal, Judgment of 1
October 1946, Trial of the Major War Criminals
before the International Military Tribunal

Nuremberg Judgment

Convention on the Prevention and Punishment of
the Crime of Genocide

Genocide Convention

Joint Criminal Enterprise JCE
Written Record of Interview WRI
Democratic Kampuchea DK
Communist Party of Kampuchea CPK
Revolutionary Army of Kampuchea RAK
Documentation Centre for Cambodia DC-Cam
Royal Government of National Union RGNUK
Kampuchea

People’s Representative Assembly PRA
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004/2/07-09-2009-ECCC/OCIJ (PTC60)
D359/24 & D360/33

THE PRE-TRIAL CHAMBER of the Extraordinary Chambers in the Courts of Cambodia
(“ECCC”) is seised of three Appeals against the two conflicting Closing Orders—the National
Co-Investigating Judge’s Closing Order (Dismissal)! and the International Co-Investigating
Judge’s Closing Order (Indictment).? These three Appeals are:

(1) National Co-Prosecutor’s Appeal against the International Co-Investigating Judge’s
Closing Order (Indictment), filed on 14 December 2018 (“National Co-Prosecutor’s
Appeal”);’

(2) International Co-Prosecutor’s Appeal of the Order Dismissing the Case against AO
An (D359), filed on 20 December 2018 (“International Co-Prosecutor’s Appeal”);*

and

(3) AO An’s Appeal against the International Co-Investigating Judge’s Closing Order
(Indictment), filed on 20 December 2018 (“AO An’s Appeal”).”

L. PROCEDURAL HISTORY

1. On 20 November 2008, the International Co-Prosecutor brought a disagreement before
the Pre-Trial Chamber, pursuant to Internal Rule 71(2), reporting that the National
Co-Prosecutor disagreed with prosecuting new crimes identified in additional submissions.5

On 18 August 2009, the Pre-Trial Chamber issued considerations on this disagreement.’

1 Case 004/2/07-09-2009-ECCC/OCIJ (“Case 004/2”), Order Dismissing the Case against AO An, 16 August
2018, notified in Khmer on 16 August 2018 and in English on 5 November 2018, D359 (“Closing Order
(Dismissal) (D359)™).

2 Case 004/2, Closing Order (Indictment), 16 August 2018, notified in English on 16 August 2018 and in Khmer
on 31 October 2018, D360 (“Closing Order (Indictment) (D360)”).

3 Case 004/2, National Co-Prosecutor’s Appeal against the International Co-Investigating Judge’s Closing Order
(Indictment) in Case 004/2, 14 December 2018, notified in Khmer on 17 December 2018 and in English on 28
January 2019, D360/8/1 (“National Co-Prosecutor’s Appeal (D360/8/1)”).

4 Case 004/2, International Co-Prosecutor’s Appeal of the Order Dismissing the Case against AO An (D359), 20
December 2018, notified in English on 21 December 2018 and in Khmer on 22 January 2019, D359/3/1
(“International Co-Prosecutor’s Appeal (D359/3/1)”).

5 Case 004/2, AO An’s Appeal against the International Co-Investigating Judge’s Closing Order (Indictment), 19
December 2018, (filed on 20 December 2018), notified in English on 21 December 2018 and in Khmer on 23
January 2019, D360/5/1 (“AO An’s Appeal (D360/5/1)).

¢ Disagreement 001/18-11-2008-ECCC/PTC, International Co-Prosecutor’s Written Statement of Facts and
Reasons for Disagreement pursuant to Rule 71(2), 20 November 2008, Doc. No. 1 (“International Co-Prosecutor’s
Written Statement for Disagreement (Doc. No. 1)”).

7 Disagreement 001/18-11-2008-ECCC/PTC, Considerations of the Pre-Trial Chamber regarding the
Disagreement between the Co-Prosecutors pursuant to Internal Rule 71, 18 August 2009, D1/1.3.
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2. On 7 September 2009, the Acting International Co-Prosecutor filed the Third
Introductory Submission, requesting the Co-Investigating Judges to advance the judicial
investigation against AO An, among others, in relation to a number of allegations of crimes
against humanity, genocide and violations of the Penal Code of the Kingdom of Cambodia of
1956 (“1956 Penal Code”).® Further allegations were submitted in six supplementary
submissions filed on 15 June 2011,° 18 July 2011,'° 24 April 2014,"! 4 February 2015,'% 4
August 2015'3 and 8 April 2016.'

3. Confidential disagreements between the Co-Investigating Judges were registered on 22
February 2013, 5 April 2013, 22 January 2015, 16 January 2017 and 12 July 2018. These

disagreements were not brought before the Pre-Trial Chamber.

4. On 27 March 2015, the International Co-Investigating Judge charged AO An with
violations of Articles 501 and 506 (premeditated homicide) of the 1956 Penal Code and crimes
against humanity.!> AO An made an initial statement and stated that he would exercise his right

to remain silent and not answer any questions.'®

5. On 14 March 2016, the International Co-Investigating Judge decided to charge AO An
with additional crimes including genocide and additional crimes against humanity.!” AO An

waived his right to be present at the Further Appearance and his Co-Lawyers elected not to

8 Case 004/20-11-2008-ECCC/OCIJ, Co-Prosecutors’ Third Introductory Submission, 20 November 2008, D1
(“Third Introductory Submission (D1)”).

® Case 004/07-09-2009-ECCC/OCI (“Case 004”), Co-Prosecutors’ Supplementary Submission regarding Sector
1 Crime Sites and Persecution of Khmer Krom, 15 June 2011, D27. See also Case 004, Decision on Co-

Prosecutors’ Supplementary Submission regarding Sector 1 Crime Sites and Persecution of Khmer Krom, 30 June
2011, D27/3.

19 Case 004, Co-Prosecutors’ Supplementary Submission regarding Sector 1 Crime Sites and Persecution of
Khmer Krom, 18 July 2011, D65.

' Case 004, Co-Prosecutors’ Supplementary Submission regarding Forced Marriage and Sexual or Gender-Based
Violence, 24 April 2014, D191.

12 Case 004, Response to Forwarding Order D237, 4 February 2015, D237/1.

" Case 004, Response to Forwarding Order and Supplementary Submission regarding Wat Ta Meak, 4
August 2015, D254/1.

1 Case 004, Response to Forwarding Order dated 5 November 2015 and Supplementary Submission regarding
the Scope of Investigation into Forced Marriage in Sectors 1 and 4, 20 November 2015, D272/1.

'* Case 004, Written Record of Initial Appearance of AO An, 27 March 2015, D242 (“Written Record of Initial
Appearance of AO An (D242)”).

' Written Record of Initial Appearance of AO An (D242), pp. 5-6.

17 Case 004, Written Record of Further Appearance of AO An, 14 March 2016, D303 (“Written Record of Further
Appearance of AO An (D303)).
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make observations on his behalf.!® Subsequently, AO An was not given another opportunity to

provide explanations regarding the allegations against him.

6. On 16 December 2016, the Co-Investigating Judges notified the parties that they
considered the investigation against AO An to be concluded.!® On the same day, they ordered
the severance of the investigation from Case 004 and the creation of a new Case File 004/2.2°
The International Co-Investigating Judge further decided to reduce the scope of the

investigation by excluding alleged facts pursuant to Internal Rule 66bis.!

7. On 29 March 2017, the Co-Investigating Judges issued a second notice of conclusion

of the judicial investigation.??

8. On 19 May 2017, the Co-Investigating Judges forwarded the Case File to the
Co-Prosecutors, pursuant to Internal Rule 66(4), inviting them to file their final submission

within three months (“Forwarding Order”).?

9. On 18 August 2017, the National Co-Prosecutor filed a final submission requesting all
allegations be dismissed,?* while, on 21 August 2017, the International Co-Prosecutor filed a
final submission requesting AO An to be indicted and sent to trial*® (“Final Submissions”). The
Co-Lawyers for AO An (“Co-Lawyers”) filed a Response to the Co-Prosecutors’ Final
Submissions on 24 October 2017 (“AO An’s Response to Final Submissions”).2®

10. On 18 September 2017, the Co-Investigating Judges informed the parties that they

considered separate and opposing closing orders to be generally permitted under the applicable

'8 Written Record of Further Appearance of AO An (D303), p. 2.

1% Case 004, Notice of Conclusion of Judicial Investigation against AO An, 16 December 2016, D334 (“First Rule

66(1) Notification (D334)”).

%% Case 004, Order for Severance of AO An from Case 004, 16 December 2016, D334/1.

! Case 004/2, Decision to Reduce the Scope of Judicial Investigation pursuant to Internal Rule 66 bis,

16 December 2016, D337 (“Decision Reducing Scope of Investigation (D337)”).

22 Case 004/2, Second Notice of Conclusion of Judicial Investigation against AO An, 29 March 2017, D334/2.

zi’)(;ase)a 004/2, Forwarding Order pursuant to Internal Rule 66(4), 19 May 2017, D351 (“Forwarding Order
51)).

> Case 004/2, Final Submission concerning AO An pursuant to Internal Rule 66, 18 August 2017, D351/4.

2% Case 004/2, International Co-Prosecutor’s Rule 66 Final Submission, 21 August 2017, D351/5 (“International

Co-Prosecutor’s Final Submission (D351/5)”).

%6 Case 004/2, AO An’s Response to the Co-Prosecutors’ Rule 66 Final Submissions, 24 October 2017, D351/6
(*AO An’s Response to Final Submissions (D351/6)”).

Considerations on Appeals against Closing Orders




01634182

004/2/07-09-2009-ECCC/OCII (PTC60)
D359/24 & D360/33

law (“Decision on Disclosure concerning Disagreements™).?” They registered a disagreement

regarding the issuance of opposing closing orders on 12 July 2018.

11.  On 16 August 2018, the International Co-Investigating Judge issued the Closing Order
(Indictment), committing AO An to trial,”® while the National Co-Investigating Judge issued
the Closing Order (Dismissal).?” The Closing Orders were respectively filed in English and
Khmer only, with translations to follow.

12. On 5 September 2018, the Pre-Trial Chamber allowed the parties to file notices of
appeal within fourteen days of translations of both Closing Orders being notified.?¢

13.  On 5 October 2018, the Co-Lawyers filed a notice of appeal against the Closing Order

(Indictment).3!

14. On 30 October 2018 and 5 November 2018, respectively, the translations of the Closing

Order (Indictment) and Closing Order (Dismissal) were notified.

15. On 8 November 2018, the Pre-Trial Chamber allowed the parties to file 100-page

submissions on appeal within 45 days of the notification of translations of both Closing

Orders.??

%7 Case 004/2, Decision on AO An’s Urgent Request for Disclosure of Documents Relating to Disagreements,
18 September 2017, D355/1 (“Decision on Disclosure concerning Disagreements (D355/1)), paras 13-16.

28 Closing Order (Indictment) (D360).

¥ Closing Order (Dismissal) (D359).

3% Case 004/2, Decision on Co-Prosecutors’ Request for Extension of Deadlines for Notices of Appeal of Closing
Orders in Case 004/2, 5 September 2018, D359/2 (“Decision on Extension for Notices of Appeal (D359/2)”). See
also Case 004/2, Co-Prosecutors’ Request for Extension of Deadlines for Notices of Appeal of Closing Orders in
Case 004/2, 23 August 2018, D359/1.

3! Case 004/2, Notice of Appeal against International Co-Investigating Judges’ Closing Order (Indictment),
5 October 2018, D360/5.

32 Case 004/2, Decision on Request for Extension of Time and Page Limit for AO An’s Appeal against the Closing
Order (Indictment), 8 November 2018, D360/7 (“Decision on Time and Page Extensions for Appeal Submissions
(D360/7)”). See also Case 004/2, Request for Extension of Time and Page Limit for AO An’s Appeal against the
Closing Order (Indictment), 5 October 2018, D360/4; Case 004/2, Co-Prosecutors’ Response to AO An’s Request

for an Extension of Time and Page Limit for His Appeal against the Closing Order (Indictment), 26 October 2018,
D360/6.
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16. On 12 November 2018, the International Co-Prosecutor and the National Co-Prosecutor
filed notices of appeal against the Closing Order (Dismissal) ** and the Closing Order

(Indictment),** respectively.

17. On 17 December 2018, the National Co-Prosecutor filed her submissions on appeal
against the Closing Order (Indictment) in Khmer (“National Co-Prosecutor’s Appea .35 On
20 December 2018, the International Co-Prosecutor and the Co-Lawyers filed their
submissions on appeal in English, respectively against the Closing Order (Dismissal)
(“International Co-Prosecutor’s Appeal”) 36 and Closing Order (Indictment) (“AO An’s
Appeal”).¥’

18. On 22 January 2019, the Pre-Trial Chamber authorised the parties to file 50-page
responses within 30 days from the notification of translation of each appeal and to file 30-page

replies within 15 days from the notification of translation of each response.>?

19.  The Khmer translations of the International Co-Prosecutor’s Appeal and AO An’s
Appeal were notified on 22 January 2019 and on 23 January 2019, respectively, while the
English translation of the National Co-Prosecutor’s Appeal was notified on 28 January 2019.

20. On 20 February 2019, the Co-Lawyers responded to the International Co-Prosecutor’s
Appeal in English (“AO An’s Response™),?® while on 22 February 2019 and 27 February 2019,
respectively, the International Co-Prosecutor responded to AO An’s Appeal (“International Co-
Prosecutor’s Response to AO An’s Appeal”)*® and the National Co-Prosecutor’s Appeal

33 Case 004/2, International Co-Prosecutor’s Notice of Appeal against the [National Co-Investigating Judge]’s
Order Dismissing the Case against AO An (D359), 12 November 2018, D359/3.

34 Case 004/2, National Co-Prosecutor’s Notice of Appeal against the [International Co-Investigating Judge]’s
Closing Order (Indictment), 12 November 2018, D360/8.

35 National Co-Prosecutor’s Appeal (D360/8/1).

36 International Co-Prosecutor’s Appeal (D359/3/1).

37 AO An’s Appeal (D360/5/1).

38 Case 004/2, Decision on Requests for Extension of Time and Page Limits for Responses and Replies Relating
to the Appeals against the Closing Orders in Case 004/2, 22 January 2019, D359/3/3 and D360/5/3 (“Decision on
Time and Page Extensions for Responses and Replies (D359/3/3 & D360/5/3)”). See aiso Case 004/2, AO An’s
Request for Extension of Time and Page Limits for His Response to the International Co-Prosecutor’s Appeal of
the Order Dismissing the Case against AO An (D359) and any Related Replies, 10 January 2019, D359/3/2; Case
004/2, International Co-Prosecutor’s Extension Request for His Response and Reply relating to the Appeals in
Case 004/2, 11 January 2019, D360/5/2.

39 Case 004/2, AO An’s Response to the International Co-Prosecutor’s Appeal of the Order Dismissing the Case
against AO An (D359), 20 February 2019, notified in English on 21 February 2019 and in Khmer on 19 March
2019, D359/3/4 (“AO An’s Response (D359/3/4)”).

40 Case 004/2, International Co-Prosecutor’s Response to AO An’s Appeal of the Case 004/2 Indictment, 22
February 2019, notified in English on 25 February 2019 and in Khmer on 15 March 2019, D360/9 (“International
Co-Prosecutor’s Response to AO An’s Appeal (D360/9)”).
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: ] o 41
(“International Co-Prosecutor’s Response to the National Co-Prosecutor’s Appeal”)®’ in

English. The National Co-Prosecutor did not file any Response.

21. The Khmer translations of the International Co-Prosecutor’s Response to AO An’s
Appeal and Response to the National Co-Prosecutor’s Appeal were notified on 15 March 2019,
while the Khmer translation of AO An’s Response was notified on 19 March 2019.

22. On 1 April 2019, the Co-Lawyers replied to the International Co-Prosecutor’s Response
to AO An’s Appeal (“AO An’s Reply”)*? in English, and on 3 April 2019 the International
Co-Prosecutor replied to AO An’s Response (“International Co-Prosecutor’s Reply”)* in
English. The Khmer translations of the International Co-Prosecutor’s Reply and AO An’s
Reply were notified on 22 April 2019 and 23 April 2019, respectively.

23, On 3 June 2019, after having heard the parties,* the Pre-Trial Chamber issued a
Scheduling Order setting a date for the Hearing on the Appeals.*’ Oral arguments on the

Appeals were heard in camera on 19, 20 and 21 June 2019.46

IL. JOINDER

24.  Asnoted in the procedural history section, the Pre-Trial Chamber is currently seised of

three Appeals against two Closing Orders concluding the investigation of Case 004/2.

41 Case 004/2, International Co-Prosecutor’s Response to the National Co-Prosecutor’s Appeal of the Case 004/2
Indictment, 27 February 2019, notified in English on 28 February 2019 and in Khmer on 15 March 2019, D360/10
(“International Co-Prosecutor’s Response to National Co-Prosecutor’s Appeal (D360/10)”).

42 Case 004/2, Reply to the International Co-Prosecutor’s Response to AO An’s Appeal of the Case 004/2
Indictment, 1 April 2019, notified in English on 3 April 2019 and in Khmer on 23 April 2019, D360/11 (“AO
An’s Reply (D360/11)”).

43 Case 004/2, International Co-Prosecutor’s Reply to AO An’s Response to the Appeal of the Order Dismissing
the Case against AO An (D359), 3 April 2019, notified in Khmer on 22 April 2019, D359/3/S (“International Co-
Prosecutor’s Reply (D359/3/5)”).

# Case 004/2, Pre-Trial Chamber’s Notice to the Parties by Email), 7 May 2019, D359/4.1.1; Case 004/2,
International Co-Prosecutor’s Response to Pre-Trial Chamber’s Instructions regarding the Hearing of the Appeals
of Closing Orders in Case 004/2, 8 May 2019, D359/4; Case 004/2, AO An Defence Team’s Memorandum to the
Pre-Trial Chamber regarding the Pre-Trial Chamber’s Instructions to the Parties in Case File N° 004/2/07-09-
2009-ECCC/OCI1J (PTC60) dated 7 May 2019, 9 May 2019, D360/12; Case 004/2, National Co-Prosecutor’s
Response to Pre-Trial Chamber’s Instructions regarding the Hearing of the Appeals of Closing Orders in Case
004/2, 9 May 2019, D360/13.

 Case 004/2, Scheduling Order for the Pre-Trial Chamber’s Hearing on Appeals against Closing Orders, 3 June
2019, D360/14 & D359/5.

“ Case 004/2 Transcript of 19 June 2019 (CS), D359/8.1 & D360/17.1, ERN (EN) 01625081-01625156, pp. 17-
92; Case 004/2 Transcript of 20 June 2019 (CS), D359/9.1 & D360/18.1, ERN (EN) 01625260-01625372, pp. I-

113; Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1, ERN (EN) 01625493-01625524, pp.
1-32.

Considerations on Appeals against Closing Orders




01634185
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25. Article 299 of the Cambodian Code of Criminal Procedure provides that “[w]hen the

) . . . . . "
court has been seised with several related cases, it may issue an order to join them.

26. In the case at hand, the Pre-Trial Chamber is not seised with several related cases.
Rather, the Chamber is seised of one case with conflicting Closing Orders, which created a
number of different, but all related, Appeal proceedings. Considering the Chamber’s power to
issue an order to join several related cases and its obligation to ensure fair and expeditious

administration of justice, the Chamber finds that a joinder in this case is inevitably called for.

27.  Consequently, the Pre-Trial Chamber orders a joinder and will address the Appeals

against both Closing Orders collectively in these Considerations.

ML STANDARD OF REVIEW

28.  The determination of whether AO An was among those most responsible, and therefore
falls within the personal jurisdiction of the ECCC, is a discretionary decision.*” However, the
discretion of the Co-Investigating Judges in making this determination is a judicial one that
does not permit arbitrary action, but should rather be exercised in accordance with well-settled
legal principles.*® In this regard, the terms senior leaders and those who were most responsible
represent the limits of the ECCC’s personal jurisdiction.*” While the flexibility of these terms
inherently requires some margin of appreciation on the part of the Co-Investigating Judges, this
discretion is not unlimited and does not exclude control by the appellate court. Accordingly,
the Pre-Trial Chamber will review the Co-Investigating Judges’ determination that AO An falls
or does not fall under the Court’s personal jurisdiction pursuant to the standard of review

applicable to discretionary decisions.

47 See Case 004/1/07-09-2009-ECCC/OCLJ (“Case 004/1”), Considerations on the International Co-Prosecutor’s
Appeal of Closing Order (Reasons), 28 June 2018, D308/3/1/20 (“Case 004/1 Considerations on Closing Order
Appeal (D308/3/1/20)”), para. 20 referring to Case 001/18-07-2007-ECCC/SC (“Case 001”), Case 001 Appeal
Judgment (F28), paras 62-74, 79.

8 See Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 20 referring to International
Military Tribunal, Judgment of 1 October 1946, Trial of the Major War Criminals before the International Military
Tribunal, Vol. I (“Nuremberg Judgment”), pp. 171-367, 256.

49 See Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 20 referring to Agreement
Between the United Nations and the Royal Government of Cambodia Concerning the Prosecution Under
Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea, 6 June 2003, entered into
force 29 April 2005 (“ECCC Agreement”), Art. 2(1); Law on the Establishment of Extraordinary Chambers in
the Courts of Cambodia for the Prosecution of Crimes Committed During the Period of Democratic Kampuchea,
10 August 2001, NS/RKM/1004/006, as amended 27 October 2004 (“ECCC Law”), Art. 2new.
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29. A discretionary decision may be reversed where it was: (i) based on an incorrect
interpretation of the governing law (i.e. an error of law) invalidating the decision; (ii) based on
a patently incorrect conclusion of fact (i.e. an error of fact) occasioning a miscarriage of justice;
and/or (iii) so unfair or unreasonable as to constitute an abuse of the Co-Investigating Judges’
discretion and to force the conclusion that they failed to exercise their discretion judiciously.
In other words, it must be established that there was an error or abuse which was fundamentally

determinative of the Co-Investigating Judges’ exercise of discretion.*

30.  Inthe context of discretionary decisions, the Pre-Trial Chamber will normally remit the
decision back to the Co-Investigating Judges for reconsideration,’' and will substitute its
decision only in exceptional circumstances.>? In the specific case of appeals against closing
orders, Internal Rule 79(1) suggests that the Pre-Trial Chamber has the power to issue a new
or revised closing order that will serve as a basis for the trial.>> Moreover, the Pre-Trial
Chamber has previously decided that it fulfils the role of the Cambodian Investigation Chamber
in the ECCC, which, when seised of a dismissal order as a consequence of an appeal, shall

investigate the case by itself.>*

IV. PRELIMINARY ISSUES

A. Pre-Trial Chamber Authority over the Investigative Stage

31. In this section, the Pre-Trial Chamber clarifies the nature and the extent of the review

powers that it is called upon to exercise in the present case.

%0 See Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 21 referring to, inter alia, Case
004 (PTCS2), Decision on the International Co-Prosecutor’s Appeal of Decision on Request for Investigative
Action regarding Sexual Violence at Prison No. 8 and in Bakan District, 13 February 2018, D365/3/1/5, para. 15.
31 See, e.g., Case 002/19-09-2007-ECCC/OC1] (“Case 002”) (PTC52), Decision on Appeal of Co-Lawyers for
Civil Parties against Order Rejecting Request to Interview Persons Named in the Forced Marriage and Enforced
Disappearance Requests for Investigative Action, 21 July 2010, D310/1/3, para. 16; Case 002 (PTC46), Decision
on Nuon Chea’s Appeal against OCIJ Order on Direction to Reconsider Requests D153, D172, D173, D174, D178
and D284, 28 July 2010, D300/1/7 (“Case 002 Decision on Nuon Chea’s Appeal (D300/1/7”), paras 19, 26.

%2 Case 002 (PTC67), Decision on Reconsideration of Co-Prosecutors’ Appeal against the Co-Investigating Judges
Order on Request to Place Additional Evidentiary Material on the Case File Which Assists in Proving the Charged
Persons’ Knowledge of the Crimes, 27 September 2010, D365/2/ 17, para. 67.

%3 See Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 22 referring to Case 001
(PTCO02), Decision on Appeal against Closing Order Indicting KAING Guek Eav alias “Duch”, 5 December 2008,
D99/3/42 (“Case 001 Decision on Closing Order Appeal (D99/3/42)”), para. 40.

4 See Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 22 referring to Case 001
Decision on Closing Order Appeal (D99/3/42), paras 41-42.
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32. At the outset, the Chamber recalls that it has so far exercised diverse powers including:
appellate review of alleged errors of law, fact and discretion;* determination of issues of
general significance for the ECCC’s jurisprudence and legacy;>¢ inherent powers or inherent
jurisdiction;*’ and an ancillary investigative power derived, in the case of lacunae in the ECCC
Internal Rules, from the role of the Cambodian Investigation Chamber.>® The Pre-Trial

Chamber may use some or all of these different powers in the current proceeding.

33.  In this regard, the Chamber stresses that the first three powers listed above are well-
established in the Pre-Trial Chamber’s and within the international criminal tribunals’
jurisprudence. While the fourth power—the ancillary investigative power—had until now been
used sparingly by the Chamber and in limited procedural contexts, the exceptional

circumstances of this case justifies its broader use by the Chamber.*

55 Case 002 (PTC145 & 146), Decision on Appeals by NUON Chea and IENG Thirith against the Closing Order,
15 February 2011, D427/2/15 & D427/3/15 (“Case 002 Decision on Closing Order Appeals (NUON Chea &
IENG Thirith) (D427/2/15 & D427/3/15)”), paras 59-63, 86; Case 002 (PTC75), Decision on IENG Sary’s Appeal
against the Closing Order, D427/1/30, 11 April 2011 (“Case 002 Decision on Closing Order Appeal (IENG Sary)
(D427/1/30)”), paras 44-47, 111-113; Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), paras
20-22, 25-27; Case 002 (PTC61), Decision on Defence Appeal against Order on IENG Thirith Defence Request
for Investigation into Mr. Ysa Osman’s Roles in the Investigations, Exclusion of Certain Witness Statements and
Request to Re-Interview Certain Witnesses, 27 August 2010, D361/2/4, paras 15-16; Case 002 (PTC64), Decision
on IENG Sary’s Appeal against the Co-Investigating Judges’ Order Denying Request to Allow Audio/Visual
Recording of Meetings with IENG Sary at the Detention Facility, 11 June 2010, A371/2/12, para. 22; Case 002
Decision on Nuon Chea’s Appeal (D300/1/7), paras 14-15.

%6 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 73 referring to International Criminal
Tribunal for Rwanda (“ICTR”), Prosecutor v. Akayesu, ICTR-96-4-A, Judgment, Appeals Chamber, 1 June 2001,
paras 19, 23-24; International Criminal Tribunal for the Former Yugoslavia (“ICTY"), Prosecutor v. Tadié, 1T-
94-1-A, Judgement, Appeals Chamber, 15 July 1999, as amended by Corrigendum to Judgement of the Appeals
Chamber of 15 July 1999, 19 November 1999 (“Tadi¢ Appeal Judgment (ICTY)”), paras 247, 281, 316; ICTY,
Prosecutor v. Muci¢ et al, IT-96-21-A, Judgement, Appeals Chamber, 20 February 2001, para. 221.

37 Case 002 (PTC73), Decision on Appeals against Orders of the Co-Investigating Judges on the Admissibility of
Civil Party Applications, 24 June 2011, D404/2/4 (“Case 002 Decision on Civil Party Admissibility Appeals
(D404/2/4)”), paras 106, 115; Case 002 (PTCO03), Decision on Application for Reconsideration of Civil Party’s
Right to Address the Pre-Trial Chamber in Person, 28 August 2008, C22/1/68, paras 25-26; Case 003 (PTC03),
Order Suspending the Enforcement of the “Order on International Co-Prosecutor’s Public Statement regarding
Case File 0037, 13 June 2011, D14/1/2 (“Case 003 Order Suspending the Enforcement (D14/1/2)”), paras 4-5;
Case 004/2, Decision on AO An’s Urgent Request for Redaction and Interim Measures, 5 September 2018, D360/3
(“Case 004/2 Decision on AO An’s Urgent Request (D360/3)”), paras 6-7, 12; Case 003 (PTC1 1), Decision on
Requests for Interim Measures, 31 January 2014, D56/19/8, paras 15-16.

5% Case 001 (PTCO1), Decision on Appeal against Provisional Detention Order of KAING Guek Eav alias “Duch”,
3 December 2007, C5/45 (“Case 001 Decision on Appeal against Provisional Detention (C5/45)”), para. 7; Case
001 Decision on Closing Order Appeal (D99/3/42), para. 41. See also Case 002 (PTCO08), Third Decision on IENG
Sary’s Request for Investigation under Internal Rule 35 into the Actions of Dr. Craig ETCHESON of the Office
of the Co-Prosecutors relating to Ex-Parte communication with the International Component of the Office of the
Co-Investigating Judges, 1 October 2010 (“Case 002 Third Decision on IENG Sary’s Request”), ERN (EN)
0611365-0611371, para. 4; Case 001 (PTCO1), Decision on Civil Party Participation in Provisional Detention
Appeals, 20 March 2008, C11/53 (“Case 001 Decision on Civil Party Participation (C11/53)”), para. 38.

% In another section, the Pre-Trial Chamber provides its reasons as to why it considers that the Co-Investigating
Judges have violated, in the present case, the foundations of the ECCC legal framework by issuing two separate
and conflicting Closing Orders. The Chamber finds that it exercises broad review powers to restore the legality
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34.  The standard of appellate review generally applicable to this proceeding is defined
separately.®® The current section serves principally to flesh out the powers that the Pre-Trial
Chamber may deem necessary to use as a second-instance investigating court in this case. The
clarifications thereby offered regarding the sources and the contours of this specific review
function, derived from the appellate function exercised at the judicial investigation stage in
domestic civil law legal systems, such as those in force in Cambodia and in France, will provide
the necessary response to the concerns raised by the International Co-Investigating Judge®!
concerning what the Pre-Trial Chamber meant in its Case 004/1 Decision,* stating that the
Chamber may serve, in certain circumstances, as the “control body at the judicial investigation
stage”. As part of its response to the International Co-Investigating Judge, the Pre-Trial
Chamber further stresses that other international criminal appellate chambers also at times
substitute themselves for lower bodies to reverse or confirm the findings of such bodies or

assume their findings, in the very same way as a second-instance chamber would do.5

35.  The Pre-Trial Chamber, while reiterating that it may play the role of the Cambodian
Investigation Chamber in the ECCC legal system when the circumstances so require,* also
recalls that “harmonious relations between an investigating judge and an Investigation
Chamber necessarily require the respect of each party’s prerogatives.”® Against this backdrop,
the Chamber deplores the Office of the Co-Investigating Judges’ persistent practice of avoiding
the Pre-Trial Chamber’s intervention to settle disputes between the Co-Investigating Judges,
in defiance of the ECCC legal system, ® as well as their obstinacy in rejecting any control by

the appellate court®’ by conflating, for example, appellate decisions and individual Judges’

and remedy the distortion of procedures caused by the Co-Investigating Judges’ unlawful actions in this case. For
details, see infra paras 88-124; see also paras 31-54.

¢ See supra paras 28-30.

¢! Closing Order (Indictment) (D360), para. 26.

62 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20).

8 ICTY, Prosecutor v. Mladié, Decision on the Defence Motions for Disqualification of Judge Theodor Meron,
Carmel Agius and Liu Daqun, MICT-13-56-A, 3 September 2018, para. 82.

¢ Case 001 Decision on Appeal against Provisional Detention (C5/45), para. 7; Case 001 Decision on Closing
Order Appeal (D99/3/42), para. 41. See also Case 002 Third Decision on IENG Sary’s Request, ERN (EN)
0611365-061 1371, para. 4; Case 001 Decision on Civil Party Participation (C11/53), para. 38.

8 Christian GUERY, “Les pouvoirs de la chambre de I'instruction et la liberté du magistrat instructeur”, Recueil

Dalloz N°9 (2007) (“GUERY, Les pouvoirs de la chambre de linstruction et la liberté du magistrat instructeur
(2007y”), p. 603.

¢ See infra paras 88-124.
%7 See Closing Order (Indictment) (D360), paras 17-38.
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joint opinions,®® or an indictment and a finding of guilt.%®® Accordingly, this Chamber deems it
necessary to articulate and affirm the legal basis for its role as the appellate body at the ECCC
pre-trial stage. However, the Chamber considers it unnecessary to record in detail all the
instances where due respect for its authority was unlawfully dispensed with by the Co-

Investigating Judges.

36.  Hence, the Pre-Trial Chamber finds that the Co-Investigating Judges’ insistence on
continuing their investigation practices in Case 004/2 despite the errors held in the Pre-Trial
Chamber’s Case 004/1 Decision, indicates that they were entirely misinformed as to what was
required of their Office in conducting the judicial investigation. In this regard, the Chamber
notes that the use of the term per curiam in the International Co-Investigating Judge’s Closing
Order (Indictment) illustrates an important misconception of the respective prerogatives of the
Co-Investigating Judges and the Pre-Trial Chamber.”® Such use also illustrates the inapposite
importation of concepts irrelevant to the law applicable at the ECCC. It further unveils the
particular attempts by the International Co-Investigating Judge to free himself not only from
the rules of law but also from the control of their proper application by the appellate

jurisdiction.

37.  The Chamber will now articulate the powers it may use in this case as a second-instance

investigating court while reviewing the actions and findings of the Co-Investigating Judges.

1. The Pre-Trial Chamber’s Function as Second-Instance Investigative Body and Final

Authority over the Investigation Stage

38.  The Pre-Trial Chamber notes that, according to Article 12(1) of the ECCC Agreement,
“[t]he [ECCC’s] procedure shall be in accordance with Cambodian law.” Furthermore, Article
12(2) of the ECCC Agreement stipulates that “[t]he Extraordinary Chambers shall exercise
their jurisdiction in accordance with international standards of justice, fairness and due process

of law, as set out in Articles 14 and 15 of the International Covenant on Civil and Political

68 See Closing Order (Indictment) (D360), para. 34 (“it concluded its own opinion that the ordinary Cambodian
courts retained jurisdiction over crimes that could not be tried before the ECCC in the disposition of its joint
views”) (emphasis added).

¢ See Closing Order (Indictment) (D360), para. 37(b)(iii) where the International Co-Investigating Judge based
his argument on a reasoning applied to a finding of guilt and not an indictment (“Judge Eboe-Osuji summarised
'Fhe issue in that: ‘[t]he finding of guilt [...] does not result from giving bloated significance to available evidence,
in ingenious ways’”’) (emphasis added).

7 See Closing Order (Indictment) (D360), paras 37(a), 37(b)(ii), 38.
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Rights, to which Cambodia is a party.””! With due regard to the ECCC’s sui generis mechanism
and mandate, the Pre-Trial Chamber considers that the judicial system and structure of the
ECCC is, inter alia, clearly modelled along the lines of an inquisitorial system of criminal
procedure, as provided for by the Cambodian Code of Criminal Procedure, which in turn draws

its inspiration from the French Code of Criminal Procedure.

39. In this regard, the Chamber notes that Article 55 of the Cambodian Code of Criminal
Procedure provides that “[t]here is a Chamber within the Court of Appeal which is called the
Investigation Chamber” and that, as in many other inquisitorial systems,’* the Investigation

Chamber is an essential and integral part of the pre-trial stage of a proceeding.

40. As a body akin to the Cambodian Investigation Chamber, the ECCC Pre-Trial
Chamber’s power of review can be derived, under the ECCC legal system, from Article 261 of

the Cambodian Code of Criminal Procedure, stating that:

[e]very time it is seized, the Investigation Chamber shall examine the regularity and
assure itself of the proper conduct of the proceedings. If the Investigation Chamber
finds grounds for annulling all or part of the proceedings, it may, on its own motion,
annul such proceedings. The Investigation Chamber shall act in compliance with
Article 280 (Effect of Annulment) of this Code. (emphasis added)

Similar provisions can be found in numerous codes of criminal procedure in other inquisitorial

systems, including France.”

41.  Regardless of its designation — the second-instance Investigation Chamber, Accusation
Chamber, or Pre-Trial Chamber — the present Chamber forms a final jurisdiction over the pre-
trial stage at the ECCC. However, the Chamber differs in some respects from the other

appellate bodies in the international criminal justice system, as, while the purpose of the latter

"TECCC Agreement, Art. 12(2).

72 See, inter alia, Code of Criminal Procedure (Code de Procédure Pénale) [France] (“CCP”), Art. 191 (“Chaque
cour d'appel comprend au moins une chambre de l'instruction”); CCP [Algeria], Art. 176; CCP [Ivory Coast],
Art. 191; CCP [Guinea], Art. 191; CCP [Madagascar], Arts 30, 300; CCP {Mali], Art. 196; CCP [Senegal], Art.
185; CCP [Central Africa Republic], Art. 130.

3 See CCP [France], Art. 206; CCP [Senegal], Art. 199 (“La chambre d’accusation examine la régularité des
procédures qui lui sont soumises”); CCP [Algeria], Art. 191; CCP [Ivory Coast], Art. 206; CCP [Guinea], Art.
211; CCP [Mali], Art. 206. Code of Criminal Investigation (Code d’Instruction Criminelle) [Belgium], Art. 136
(“La chambre des mises en accusation contréle d'office le cours des instructions, peut demander des rapports sur
l'état des affaires et peut prendre connaissance des dossiers.”). See also CCP [France], Arts 202, 204; CCP

[Central Africa Republic], Art. 138; CCP [Algeria], Art. 186; CCP [Ivory Coast], Arts 201, 202; CCP [Guinea],
Arts 206, 207; CCP [Mali], Art. 203; CCP [Madagascar], Art. 310.
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is mostly to review trial-level decisions, including judgments on guilt or innocence and

sentences, this Chamber may operate as the second-degree court of investigation.”

42.  In this regard, the Pre-Trial Chamber refers to eminent authors who notably stated:

[tJhe Investigation Chamber can be defined as an Appeal Court’s Chamber [...]
whose mission is not only to know about appeals against first instance jurisdiction’s
decisions, i.e. the investigating judges [...], but also to constantly monitor the
regularity of investigation and to assume a supervisory role with the investigating
judges, whose mistakes the Chamber shall remedy. In that sense, it may be
considered as the high court for investigation.””

43.  The Pre-Trial Chamber notes that other comparable oversight mechanisms exist in other
hybrid courts, such as the Chambre africaine extraordinaire d’accusation within the Dakar
Court of Appeals’® and the Central African Republic’s “Special Accusation Chamber [that] is
part of the Special Criminal Court which decides on appeals against the Orders issued by the
Office of Investigation”. 7’ The Chamber also notes that, although it belongs to a significantly
different legal system, the ICC’s “Pre-Trial Chamber has been created to, inter alia, exercise
judicial oversight [over the Prosecutor’s responsibilities] during the early stages of the

proceedings”,’® which include in that system the investigation stage.

74 See, e.g., CCP [Madagascar], Art. 30 (“La chambre d'accusation de la cour d'appel connait: [d]e l'appel des
ordonnances du juge d'instruction [...] [et] est en outre juridiction d'instruction du second degré en matieére
criminelle”); CCP [Ivory Coast], Art. 206 (“La Chambre d'Accusation examine dans tous les cas, y compris en
matiére de détention préventive, la régularité des procédures qui lui sont soumises™) located in the Chapter
entitled “De la Chambre d’ accusation : Juridiction d’instruction du second degré”; CCP [France], Arts 201 (“La
chambre de l'instruction peut, dans tous les cas, a la demande du procureur général, d'une des parties ou méme
d'office, ordonner tout acte d'information complémentaire qu'elle juge utile.”), 206 (“la chambre de l'instruction
examine la régularité des procédures qui lui sont soumises.”) located in the Chapter entitled “De la Chambre de
Uinstruction: Juridiction d’instruction du second degré”.

7> Henri ANGEVIN, Jean-Paul VALAT, “Chambre de !’instruction. — Composition. — Compétence. — Contréle
de U'activité des officiers et agents de police judiciaire”, Jurisclasseur Procédure pénale, LexisNexis, 8 November
2018 (“ANGEVIN and VALAT, Chambre de !’instruction. — Composition (8 November 2018)”), para. 13
(emphasis added); Jacques GUYENOT, “Le pouvoir de révision et le droit d'évocation de la chambre
d'accusation”, Revue de sciences criminelles et de Droit pénal comparé, Tome XIX (1964), pp. 559-603.

76 Statute of African Extraordinary Chambers within the Courts of Senegal created to prosecute international
crimes committed in Chad between 7 June 1982 and 1 December 1990; Art. 11(2) See also CCP [Senegal], Art.
185.

7 Loi n°15.003 portant création, organisation et fonctionnement de la cour pénale spéciale, 5 June 2015, JORCA/
ES n°05, Art. 12(1) (unofficial translation); Loi n® 18.010 du 02 juillet 2018, portant réglement de procédure et
de preuve devant la cour pénale spéciale de la République centrafricaine, JORCA/ES N°5), 1 August 2018, Art.
107A (“La Chambre d’accusation spéciale statue en Chambre du conseil sur les appels des ordonnances rendues
par les Cabinets d’instruction”).

7 International Criminal Court (“ICC”), Situation on the Registered Vessels of the Union of the Comoros, the
Hellenic Republic and the Kingdom of Cambodia, ICC-01/13-68, Decision on the “Application for Judicial
Review by the Government of the Union of the Comoros”, Pre-Trial Chamber I, 15 November 2018, para. 93.
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44, In light of the foregoing, the Pre-Trial Chamber specifies that the functions it may
perform within the ECCC legal system include that of the Investigation Chamber, which
comprises both appellate jurisdiction over the investigating judge’s acts and decisions, and a

second-instance investigating jurisdiction.”

2. The Pre-Trial Chamber’s Power of Review as Second-Instance Investigative Body

45. The Pre-Trial Chamber has stressed the need for it to exceptionally exercise particularly
broad powers of review in this case.8® The Chamber notes that, independent of any exceptional
circumstances, its jurisprudence is filled with examples of instances in which the Chamber has
had to exercise, as other international judicial bodies, powers which are not necessarily

explicitly stated, yet still compatible with functions entrusted to it by the ECCC legal texts.

46.  Hence, in various instances, the Pre-Trial Chamber has found it “appropriate to exercise
its inherent jurisdiction, as the appellate body at the pre-trial stage and in the absence of
specific disposition, [...] in the interests of justice.”®! Further, “[t]he Pre-Trial Chamber could
invoke its inherent jurisdiction on a case by case basis provided an appeal or a related request
is not only related to fundamental issues but also that it has been properly raised”.®? In other
instances, the Pre-Trial Chamber was called on to interpret its appellate jurisdiction in light of
Internal Rule 21 to “safeguard the interests of a Charged Person and ensure legal certainty and

‘fair and adversarial’ proceedings.”%?

47. With respect particularly to the case at hand, the Pre-Trial Chamber notes that its power
of review as a second-instance investigative chamber may comprise of (i) the Investigation

Chamber’s powers to purge any irregularities in the procedures it is seised of before sending

 Henri ANGEVIN, Jean-Paul VALAT, “Chambre de ’instruction. — Pouvoirs de la chambre de Iinstruction :
révision, évocation, annulation. — supplément d’information. — décisions sur le fond’, Jurisclasseur Procédure
pénale, LexisNexis, 15 February 2019 (“ANGEVIN and VALAT, Chambre de I’instruction — pouvoirs de la
chambre de !’instruction (15 February 2019)”), para. 112.

8 For details, see infra paras 49-54.

81 Case 004/2 Decision on AO An’s Urgent Request (D360/3), para. 6 (emphasis added). See also Case 004/1
Considerations on Closing Order Appeal (D308/3/1/20), para. 28 (“The Pre-Trial Chamber as the control body at
the judicial investigation stage deems it necessary to address this issue”).

82 Case 003 (PTCO1), Decision on Defence Support Section Request for a Stay in Case 003 Proceedings Before
the Pre-Trial Chamber and for Measures Pertaining to the Effective Representation of Suspects in Case 003, 15
December 2011, ERN (EN) 00751589-00751596, para. 9.

%3 Case 004/1 (PTC19), Considerations on IM Chaem’s Appeal against the International Co-Investigating Judges’s
Decision to Charge her In Absentia, 01 March 2016, D239/1/8 (“Case 004/1 Consideration on Decision to charge
IM Chaem In Absentia (D239/1/8)), para. 23; Case 003 (PTC21), Considerations on MEAS Muth’s Appeal
against Co-Investigating Judge Harmon’s Decision to Charge MEAS Muth n Absentia, 30 March 2016,D128/1/9
(“Case 003 Considerations on Charging In Absentia (D128/ 1/9)”), para. 28.
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the Case to trial; ® (ii) the Investigation Chamber or the ECCC’s Pre-Trial Chamber’s power,
in the instances it is seised, to entirely review and revise a case including to correct any of the
investigating judges’ erroneous legal qualifications and to note all the legal circumstances
linked to the facts;?® and (iii) the right to review and revise the work of the investigating judges
in proceeding to any necessary operations for the sake of the manifestation of the truth. 8 In
other words, the power of review enables such Chamber to holistically address all the acts
related to the case that the prosecution or the investigating judge has or should have done for

the instruction to be complete and legal.®’

48.  Finally, the Pre-Trial Chamber emphasises that when it is seised of the final
investigation procedure, “the subject matter jurisdiction of the Investigating Chamber is
general, as opposed to specific. The entire case is referred to it and not only the disposition of
an order.”® Consequently, the Investigation Chamber possesses a power of review allowing it
to complete the investigation through supplementary investigative acts®® and to assess the
regularity of the procedure,”® when the circumstances do so require. The Pre-Trial Chamber
finds, for reasons provided in a distinct section,’! that the necessary circumstances exist in the

case at hand.
3. Extent of the Pre-Trial Chamber’s Power of Review in the Present Case

49.  The Pre-Trial Chamber recalls that it has previously stated that “the discretion of the
Co-Investigating Judges in making this determination [on personal jurisdiction] is a judicial
one and does not permit arbitrary action but should rather be exercised with well settled legal
principles”.”? When the Pre-Trial Chamber reviews the legality of the related proceeding it is

seised of, it aims to balance the high level of discretion afforded to the Co-Investigating Judges

8 GUYENOT, Le pouvoir de révision et le droit d'évocation de la chambre d'accusation (1964), para. 3.

85 GUYENOT, Le pouvoir de révision et le droit d'évocation de la chambre d'accusation (1964), para. 3.

% Frédéric DESPORTES, Laurence LAZERGES, Traité de procédure pénale (Economica, Corpus, 3" Edition,
2013) (“DESPORTES and LAZERGES, Traité de procédure pénale (2013)”), para. 2144 (emphasis added).

% GUYENOT, Le pouvoir de révision et le droit d'évocation de la chambre d'accusation (1964), para. 3. See also
Roger MERLE, André VITU, Traité de droit criminel, (Cujas, 5% Edition. 2001), para. 569.

% Christian GUERY, “Effet dévolutif de I'appel et manifestation de la vérité: du prétendu pouvoir de révision de
la chambre de l'instruction”, Droit pénal n° 5 (étude 8), LexisNexis, May 2014, para. 3 (unofficial translation).
* ANGEVIN and VALAT, Chambre de Iinstruction — pouvoirs de la chambre de Iinstruction (15 February
2019), para. 139.

% ANGEVIN and VALAT, Chambre de I’instruction — pouvoirs de la chambre de !'instruction (15 February
2019), para. 4 (emphasis added); DESPORTES and LAZERGES, Traité de procédure pénale (2013), para. 2145;
GUERY, Les pouvoirs de la chambre de ’instruction et la liberté du magistrat instructeur (2007), pp. 603-607.
%! See infra paras 49-54.

%2 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 20.
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by the law and the Pre-Trial Chamber’s jurisprudence.”® The Pre-Trial Chamber considers that
when it acts as the ECCC’s Investigative Chamber, it exercises the ultimate authority over the
investigation phase. The Chamber recalls that one of the important purposes of the Pre-Trial
Chamber is thus to assess the entirety of the investigation phase and to issue the final
determinations in this regard.** The Pre-Trial Chamber retains broad substantive jurisdiction
over matters of which it may be seised and holds expansive powers to assess the integrity of an

investigation and the substance of the case in safeguarding the principle of impartiality.*®

50.  The Pre-Trial Chamber considers that the exercise of its review power as Investigation
Chamber is intended, first and foremost, to ensure that the conditions for the issuance of the
closing order and the preparatory investigation are in accordance with the ECCC Internal Rules
21 and 76, and Article 261 of the Cambodian Code of Criminal Procedure. Accordingly, in
appeals against closing orders, there are many preliminary issues which the Pre-Trial Chamber
may need to consider before addressing the merits of the parties’ submissions, including what
the Pre-Trial Chamber has identified over the years as issues of general significance for the

ECCC’s jurisprudence and legacy, and/or its inherent powers when considering a closing order.

51. In this regard, the Pre-Trial Chamber is, inter alia, and regardless of specific
attributions set in Internal Rules 71 to 78, required to ensure that “[t]he applicable ECCC Law,
Internal Rules, Practice Directions and Administrative Regulations [are] interpreted so as to
always safeguard the interests of Suspects, Charged Persons, Accused and Victims and so as
to ensure legal certainty and transparency of proceedings™® throughout the pre-trial stage. The
Chamber thus has inherent jurisdiction to examine “due diligence displayed in the Co-
Investigating Judge’s conduct”, where it constitutes “a relevant factor when considering
victims’ rights in the proceedings”.’” The Chamber also has inherent jurisdiction “to determine
incidental issues which arise as a direct consequence of the procedures of which [it is] seised”,

in instances where statutory provisions do not expressly or by necessary implication

% See, e.g., Case 004 (PTC26), Decision on International Co-Prosecutor Appeal concerning Testimony at Trial in
Closed Session, 20 July 2016, D309/6, paras 19-20; Case 004, Decision on YIM Tith’s Application to Annul the
Investigative Material Produced by Paolo Stocchi, 25 August 2017, D351/1/4, para. 13.

* GUYENOT, Le pouvoir de révision et le droit d'évocation de la chambre d'accusation (1964), paras 2, 9, 35.
% French Court of Criminal Cassation, 20 Octobre 2015, n°15-84.671.

% Internal Rules of the Extraordinary Chambers in the Court of Cambodia (Rev.9), as revised 16 January 2015
(“Internal Rules™), 21(1).

°7 Case 003 (PTCO1), Considerations of the Pre-Trial Chamber regarding the Appeal against Order on the

Admissibility of Civil Party Applicant SENG Chan Theary, 28 February 2012, D11/1/4/2 (Opinion of Judges
DOWNING and LAHUIS), para. 6.
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contemplate its power to pronounce on a matter.”® Such inherent jurisdiction is rendered

necessary by the imperative need to ensure good and fair administration of justice.”

52. The Pre-Trial Chamber notes that the Chamber’s power of review can be grasped in
Internal Rule 76(7) which states that “[s]ubject to any appeal, the Closing Order shall cure any
procedural defects in the judicial investigation”. This power of review is so important and
determinative that “[n]o issues concerning such procedural defects may be raised before the
Trial Chamber or the Supreme Court Chamber”. As a consequence, the Pre-Trial Chamber is
responsible for ensuring, at the investigation stage, that the fundamental principles underlying

the criminal procedure applicable before the ECCC are respected.

53.  The Pre-Trial Chamber emphasises that it has always exercised its utmost prudence at
the last investigative stage in which its jurisdiction intervenes. However, like in Case 004/1,
the Pre-Trial Chamber must address in Case 004/2 numerous unprecedented issues, including
the current issue regarding the Pre-Trial Chamber’s jurisdictional authority which is hereby

reiterated and clarified.

54. The Pre-Trial Chamber stresses that it has, to the best of the legal functions entrusted
to it, attempted to provide legal certainty and justice in instances where the Co-Investigating
Judges have resorted to complacent interpretations of the applicable law in their decisions,!%
resulting in a continued practice of blatant attempts to unreasonably broaden the scope of their
discretionary powers and challenge the Pre-Trial Chamber’s role as control body in appellate
proceedings at the pre-trial stage. The Chamber considers that this, inter alia, illustrates a
conspicuous violation of Article 1 of the Cambodian Code of Criminal Procedure which
requires prudence and caution of any reasonable investigating judge. As discussed in another

section,!?! the Co-Investigating Judges’ challenge to the Pre-Trial Chamber’s authority has

% Case 003 (PTC27), Decision on MEAS Muth’s Request for the Pre-Trial Chamber to Take a Broad
Interpretation of the Permissible Scope of Appeals against the Closing Order & to Clarify the Procedure for
Annulling the Closing Order, or Portions Thereof, if Necessary, 28 April 2016, D158/1, para. 11. See also Case
003 (PTC11), Decision on Co-Lawyers’ Request to Stay the Order for Assignment of Provisional Counsel to

MEAS Muth, 11 February 2014, D56/19/14, para. 16; Case 003 Order Suspending the Enforcement (D14/1/2),
para. 4.

% Case 003 Order Suspending the Enforcement (D14/1/2), para. 4.
1% See, e.g., Closing Order (Indictment) (D360}, paras 29-30.
191 See infra paras 88-124.

Considerations on Appeals against Closing Orders




01634196

004/2/07-09-2009-ECCC/OCIJ (PTC60)
D359/24 & D360/33

culminated in this case with the unprecedented issuance of two separate and conflicting Closing

Orders, in complete violation of the very foundations of the ECCC legal framework.'”?

B. Position of the ECCC Within the Cambodian Legal System

55.  In their respective Closing Orders, the International Co-Investigating Judge noted the
Pre-Trial Chamber’s previous finding that ordinary Cambodian courts retain jurisdiction over
Khmer Rouge-era crimes that could not be tried before the ECCC,!? while the National Co-
Investigating Judge maintained that the ECCC Law excludes any personal or subject-matter
jurisdiction of ordinary Cambodian courts over crimes committed under the ECCC’s temporal
jurisdiction.!® The Pre-Trial Chamber deems it necessary, as an appellate chamber, to address

these opposite findings.

56.  Withregard to cases of which the ECCC is already seised, the Pre-Trial Chamber recalls
that there is no referral procedure foreseen in the applicable law. Those cases cannot be
transferred to domestic courts.!% It has been clear since 2009 that there would be no further

prosecutions after the conclusion of the remaining cases of which the ECCC is seised.'%

57. With respect to other cases, the Pre-Trial Chamber considers that Cambodia has
inherent jurisdiction over all Khmer Rouge-era cases of which the ECCC is not seised. Prior to
the establishment of the ECCC, the Royal Government of Cambodia was not only free, but
even had an obligation under international law, to prosecute senior leaders of DK or those
alleged to be most responsible for international crimes, as a basic exercise of its jurisdiction.

At the time of the ECCC’s inception, Cambodian courts were indeed in the process of trying

12 In addition to this paramount example of the Co-Investigating Judges’ malpractice, the Pre-Trial Chamber also
notes, by way of illustration, another of their numerous legally highly questionable decisions, that is, the Co-
Investigating Judges notifying of a possibility to issue an order to stay the investigation, permanently preventing
any re-opening of the investigation, because of budgetary issues, equalling to notify a possible dismissal on
budgetary ground in violation of Internal Rule 67(3). See Case 003, Combined Decision on the Impact of the
Budgetary Situation on Cases 003, 004 and 004/2 and Related Submissions by the Defence for YIM Tith,
11 August 2017 (D249/6), paras 69, 80.

'% Closing Order (Indictment) (D360), para. 34 referring to Case 004/1 Considerations on Closing Order Appeal
(D308/3/1/20), p. 27.

1% Closing Order (Dismissal) (D359), paras 434-449, in particular para. 447.

1% Case 004/1 Considerations on Closing Order Appeal (D308/3/ 1/20), para. 74 referring to Case 001 Decision
on Appeal against Provisional Detention (C5/45), para. 17; Case 001 Appeal Judgment (F28), para. 71.

19 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 74 referring to ECCC Press Release,

“Statement of the Acting International Co-Prosecutor: Submission of Two New Introductory Submissions”, 8§
September 2009.
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certain individuals who would meet (or could have met) the threshold for personal jurisdiction

at the ECCC.17

58.  Inagreement with the United Nations, the Royal Government of Cambodia established
the ECCC as a specialised court within the existing Cambodian court system!% and only
delegated jurisdiction over senior leaders of Democratic Kampuchea and those most
responsible. ' Articles 1 and 2(1) of the ECCC Agreement, mirrored by Articles 1 and 2new
of the ECCC Law, expressly limit the personal jurisdiction of the ECCC to senior leaders of
DK and those most responsible for certain crimes committed during the Khmer Rouge era.
Nothing in the applicable law suggests that the ECCC would have exclusive jurisdiction over
other Khmer Rouge-era cases. A close scrutiny of available records of the negotiation history
supports the conclusion that the ECCC does not strip national courts of their jurisdiction.!!
The limitation of the ECCC’s personal jurisdiction cannot be interpreted as reflecting an

intention on the part of the drafters of the ECCC Law and Agreement that other perpetrators

would necessarily escape justice.'!!

107 Military Court, Order to Forward Case for Investigation, Indictment of UNG Choeun, No. 019/99, 9 March
1999 [ECCC Legal Compendium]; Military Court, Second Order to Forward Case for Investigation, Indictment
of Duch, No. 029/99, 10 May 1999; Military Court, Order to Forward Case for Investigation, Second Indictment
of UNG Choeun and KAING Khek Iev, No. 044/99, 6 September 1999; Case 004/1 Considerations on Closing
Order Appeal (D308/3/1/20), para. 75.

108 ("ase 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 76 referring to ECCC Law, Art.
2new; ECCC Agreement, Preamble, para. 4.

199 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 75.

110 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 77. The Royal Government of
Cambodia considered that the appropriate forum for trials against a limited category of high-level perpetrators
would be a special court assisted by the international community, with an international component and a limited
mandate, for reasons pertaining to capacity, legitimacy and legacy. See Case 004/1 Considerations on Closing
Order Appeal (D308/3/1/20), para. 78 referring to “Debate and Approval of the Agreement between the United
Nations and the Royal Government of Cambodia and Debate and Approval of Amendments to the Law on Trying
Khmer Rouge Leaders”, First Session of the Third Term of the Cambodian National Assembly, 4-5 October 2004,
partial transcript printed in Searching for the Truth (DC-Cam Magazine), Special English Edition (Third Quarter
2004) (“Cambodian National Assembly Debate™), pp. 28-30, 31-34, 45-46, 48; Royal Government of Cambodia,
Statement of Motivation for the Draft Law on the Establishment of Extraordinary Chambers within the Existing
Cambodian Courts for Prosecution of Crimes Committed during Democratic Kampuchea, Statement No. 01
SCN.KBC, 18 January 2000 [ECCC Legal Compendium], p. 3; Constitutional Council of Cambodia, Decision
No. 040/002/2001 (on ECCC Law), 12 February 2001 [ECCC Legal Compendium], p. 3; Royal Government of
Cambodia, Statement of Motivation for Draft Law on the Approval of the Agreement between the United Nations
and the Royal Government of Cambodia Concerning the Prosecution under Cambodian Law of Crimes Committed
During the Period of Democratic Kampuchea, Statement No. 38.SCN.KBT, 16 June 2003 [ECCC Legal
Compendium], p. 1; Case 004/1, Statement of Professor SCHEFFER, Annex A to Civil Party Co-Lawyers’
Submission on the Position of the ECCC within the Cambodian Legal System, 6 September 2017, D308/3/1/9.2,
paras 8-9; David SCHEFFER, “The Extraordinary Chambers in the Courts of Cambodia”, in M. CHERIF
BASSIOUNI (ed.), International Criminal Law, Vol. III (Martinus Nijhoff/Brill, 3 Edition, 2008) (‘SCHEFFER,
“The Extraordinary Chambers in the Courts of Cambodia” (2008)”), p. 240.

1 Cambodian National Assembly, Law on the Qutlawing of the “Democratic Kampuchea”, Group, Royal Kram
No. 01.NS.94, 14 July 1994, English translation based on the text published by the Phnom Penh Post, Vol. 3, No.
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59.  Inlight of the foregoing, the Pre-Trial Chamber reaffirms its unanimous finding in Case
004/1 that the ECCC’s applicable law does not preclude national jurisdiction and that ordinary

Cambodian courts inherently have full jurisdiction over matters of criminal justice.
C. Excessive Delay in Issuing the Closing Orders

60. The Pre-Trial Chamber considers that, in his Closing Order, the International Co-
Investigating Judge attempted to shelter himself from the Chamber’s judicial oversight with an

incorrect reading of the fundamental principles recalled by the Chamber.'"?

61.  The Pre-Trial Chamber recalls that Internal Rule 21(4) requires the proceedings be
brought to a conclusion “within a reasonable time”. The Chamber, as the reviewing court at the
investigation stage,!!> considers that, while the Internal Rules do not set out a specific deadline
for issuing a closing order, the Co-Investigating Judges are nevertheless obliged to issue
closing orders within a reasonable time, since this principle, with its counterpart in Article 35
new of the ECCC Law, is a fundamental principle enshrined in Article 14(3)(c) of the
International Covenant on Civil and Political Rights (“ICCPR”).!!*

62. In the present case, the Pre-Trial Chamber finds that the Co-Investigating Judges failed

to issue the Closing Orders within a reasonable time.

63.  The Pre-Trial Chamber, in a separate case,!!® has previously affirmed the right to

adequate time to prepare one’s defence, by recalling that, under Internal Rule 66(1), the

14, 15-28 July 1994 [ECCC Legal Compendium]; Case 004/1 Considerations on Closing Order Appeal
(D308/3/1/20), para. 78 referring to Ambassador Thomas HAMMARBERG, “How the Khmer Rouge Tribunal
was Agreed: Discussions between the Cambodian Government and the UN”, Searching for the Truth (DC-Cam
Magazine), Issue 21 (September 2001), p. 37. The debates before the Cambodian National Assembly rather
suggest that the negotiating parties intended for cases involving Khmer Rouge-era crimes committed by those
who were not the most responsible to remain within the jurisdiction of ordinary Cambodian courts. See, e.g.,
Cambodian National Assembly Debate, p. 37.

112 Gee Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), paras 28-31. Closing Order
(Indictment) (D360), para. 18 (In particular, the Chamber notes his statement that “the PTC per curiam accused
the CIJs of having violated Art 35new of the ECCC Law and Internal Rule 21(4)”). The Pre-Trial Chamber finds
that the International Co-Investigating Judge’s use of the term “accused” is both factually inaccurate since the
Chamber in its determination, did not accuse the Co-Investigating Judges, but rather, judicially assessed the
quality of the procedure undertaken by them, and legally inappropriate as a co-investigating judge should duly
reserve this term for his assessment under Internal Rule 67.

13 See supra paras 38-44.

114 International Covenant on Civil and Political Rights, 16 December 1966,999 UN.T.S. 171 and 1057 UN.T.S
407, entered into force 23 March 1976 (“ICCPR”), Art. 14(3)(c).

113 Case 004 (PTC46), Decision on YIM Tith’s Appeal against the Decision on YIM Tith’s Request for Adequate

Preparation Time, 13 November 2017, D361/4/1/10 (“Case 004 Decision on YIM Tith’s Appeal (D361/4/1/10)”),
paras 23-27.

20

Considerations on Appeals against Closing Orders




01634199

004/2/07-09-2009-ECCC/OCII (PTC60)
D359/24 & D360/33

deadline of fifteen days during which the parties may request further investigative action shall
apply after “a notification of conclusion of the investigation, no matter whether the notification

. . . . - . 1 16
is the “first’, or a ‘second’ one issued after completion of supplementary investigations.”

64. The Pre-Trial Chamber observes the International Co-Investigating Judge’s mere

declaration in a footnote of his Closing Order:

We did not consider it necessary to grant the parties in case 004 or 004/2 a further
15 days to request investigation action in light of the PTC's comments as we
considered it unlikely that any party had suffered prejudice as a result of us not
granting the further 15 days, and certainly not prejudice to the extent that would
constitute an exceptional case warranting a reconsideration of our decision.""”

65.  Inthisregard, the Pre-Trial Chamber considers that the parties should have been granted
15 (fifteen) days from the date of the Co-Investigating Judges’ Second Notice of Conclusion

to review the newly collected evidence in accordance with Internal Rule 66(1).11%

66. Moreover, the Pre-Trial Chamber recalls that, pursuant to Internal Rule 66(1), “the
parties shall have 15 (fifteen) days to request further investigative actions. They may waive
such period.”'"® Accordingly, the Chamber finds that the Co-Investigating Judges are without
authority to determine or provide their consideration as to whether or not such period is
necessary and that, consequently and more significantly, such period is not for the Co-
Investigating Judges to “grant”. The Co-Investigating Judges may not deprive the parties of the
time that is explicitly prescribed under Internal Rule 66(1) by their own erroneous and arbitrary
interpretation. The Chamber further notes that the proceedings have not been expedited by this

procedural error.

67. The Pre-Trial Chamber further observes that the Case File was forwarded to the Co-
Prosecutors, for the purpose of issuing their final submission, on 19 May 2017,'%° j.e. two

months after the disposal of the last investigation request, and not “immediately” in accordance

with Internal Rule 66(4).

!¢ Case 004 Decision on YIM Tith’s Appeal (D361/4/1/10), paras 24-25 (emphasis added).
17 Closing Order (Indictment) (D360), para. 9, footnote 25.

'8 Case 004 Decision on YIM Tith’s Appeal (D361/4/1/10), para. 27.

!9 Internal Rule 66(1) (emphasis added).

120 Forwarding Order (D351).

Considerations on Appeals against Closing Orders




01634200

004/2/07-09-2009-ECCC/OCHJ (PTC60)
D359/24 & D360/33

68. At this stage, the Pre-Trial Chamber recalls its commitment to legal certainty and
transparency of proceedings,'?! and that a judicial investigation is not a discretionary exercise.
The Co-Investigating Judges are obliged to conduct their judicial investigation within the
ECCC legal framework in which the Chamber situates as a reviewing court and duly
contributes with its jurisprudence. They are required to operate in accordance with the
applicable law and to exercise their entrusted powers with caution. The Chamber emphasises
that Article 23 new of the ECCC Law unambiguously dictates that the Co-Investigating Judges
conducting the investigation “shall follow existing procedures in force”!?? and not at their
leisure. The Chamber notes that the procedure of the Office of Co-Investigating Judges is
governed by Cambodian law.!? In this regard, Article 1 of the Cambodian Code of Criminal
Procedure provides that “[t]he purpose of the Code of Criminal Procedure is to set out the rules
to be observed and to apply rigorously in order to clearly determine the existence of a criminal
offense” (emphasis added). Accordingly, the Code of Criminal Procedure, and the law
applicable to the ECCC, is strictly interpreted.

69. The Chamber recalls that the ECCC, as a hybrid internationalised court, operates within
the domestic judiciary of Cambodia, and notes that Internal Rule 66(4) reflects Article 246 of
the Cambodian Code of Criminal Procedure, which provides that the investigating judge shall
send the case file to the Prosecutor of the Kingdom “[t]wo days” after the notification that the
judicial investigation is terminated. The Chamber finds that creation of a dossier and the
diligence in the communication of the procedure, ie. the investigating judge’s timely
preparation of the Case File with this procedure duly in mind, is a legal requirement specific to
the inquisitorial system and, while common to the hybrid jurisdiction of this type,'2* one of the

most extraordinary and singular characteristics of the ECCC, compared to other international
Tribunals.!?

12! Internal Rule 21(1).

12 ECCC Law, Art. 23new, para. 1.

23 ECCC Agreement, Art. 12(1).

124 See, e.g., Law N° 18-010 Establishing the Rules of Procedure and Evidence of the Special Criminal Court in
the Central African Republic, Art. 103 (a communication to the prosecutor as soon as the information appears to
be completed at the investigating chamber); CCP [Senegal], Art. 169 (a period of three days before communication
to the Public Prosecutor's Office); Extraordinary African Chambers (“EAC”), Prosecutor v. HABRE et al., Order
of Partial Dismissal, Indictment and Dismissal before the Extraordinary African Chamber of Assize, 13 February
2015, D2819 (The investigating judges in charge of the case Hissein HABRE communicated the file to the
proslfcutor’s office on 5 January 2015, received the final indictment on 6 F ebruary 2015 and issued their order a
week later).

'2% Robert PETIT and Anees AHMED, “A Review of the Jurisprudence of the Khmer Rouge Tribunal”,
Northwestern Journal of International Human Rights, Vol. 8, II (Spring 2010), p. 169.
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70.  The Pre-Trial Chamber notes that the International Co-Investigating Judge issued his
Closing Order (Indictment) on 16 August 2018, thereby terminating the investigation against
AO An more than 16 months after notifying, for the second time, the conclusion of the judicial

investigations to the parties and their counsel on 29 March 2017.!2

71.  The Pre-Trial Chamber acknowledges that the drafting process for the Closing Order
in Case 004/2 (16 months) had been shorter than that in Case 004/1 (18 months), while the
complexity of the case and volume of the record in Case 004/2 is more significant.
Nevertheless, the Chamber finds that this period remains excessive in comparison with the
Closing Orders issued in Cases 001 and 002, with a period of three and eight months,

respectively, after the closure of the investigations.

72.  To conclude, the Chamber considers the Office of Co-Investigating Judges’
inappropriate issuance of separate and conflicting Closing Orders in only one of the working
languages of the ECCC without a reasonable showing of exceptional circumstances in violation
of Article 7 of the Practice Directions on Filing of Documents before the ECCC (“Practice
Direction on Filing of Documents”),'?” which precipitated an undue delay in the whole
proceedings of Case 004/2. In this regard, the Chamber duly cautions the Co-Investigating
Judges that their issuance of the Closing Orders, each over 400 pages, in only one of the
working languages of the ECCC also has generated an avoidable undue delay in the

proceedings in Case 004/2 as a whole.
D. Evidentiary Considerations

73.  Both Co-Investigating Judges devoted sections of their Closing Orders to “evidentiary
considerations” dealing with the reliability and probative value of categories of evidence.!2®
The Pre-Trial Chamber recalls that this issue was thoroughly addressed in Case 004/1'2° and
that, neither the ECCC Law, the Internal Rules, the Cambodian Code of Criminal Procedure

30

nor the jurisprudence'*® envisage such evidentiary considerations at the current stage of the

126 Case 004/2, Second Notice of Conclusion of Judicial Investigation against AO An, 29 March 2017, D34/2.

127 Practice Directions on Filing of Documents before the ECCC, ECCC/01/2007/Rev.8, as amended 7 March
2012, Art. 7.

28 Closing Order (Indictment) (D360), paras 35-38, 123-156; Closing Order (Dismissal) (D359), paras 485-491.
' Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), paras 41-63.

f3° In the Closing Orders in Cases 001 and 002, the Co-Investigating Judges did not address such evidentiary
1ssues. Case 001, Closing Order Indicting KAING Guek Eav alias Duch, 8 August 2008, D99 (“Case 001 Closing
Order (D99)”); Case 002, Closing Order, 15 September 2010, D427 (“Case 002 Closing Order (D427
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proceedings.'?! Pursuant to Internal Rule 67, the sole duty of the Co-Investigating Judges is to
issue a closing order of indictment or dismissal, depending on the content of the evidence in
the Case File. In doing so, the Co-Investigating Judges have the duty to take into consideration
all the evidence and cannot arbitrarily disregard or depreciate certain categories of evidence

before they have been debated by the parties.

74. The Co-Investigating Judges’ attempt to explain their methodology of hierarchisation
of evidence is thus, in the Pre-Trial Chamber’s view, superfluous, unnecessary and legally
incorrect. This approach is contrary to the applicable legal framework and inconsistent with

the established jurisprudence of the Court.

75.  The Pre-Trial Chamber deems it necessary to examine (i) whether the Co-Investigating
Judges erred in assessing the reliability and probative value of the evidence and (ii) whether

they applied the correct standard of evidence.
1. Principle of Freedom of Evidence

76.  As a hybrid jurisdiction, the ECCC is guided by its Internal Rules and Cambodian law.
Internal Rule 87 clearly states that, “unless provided otherwise in these IRs, all evidence is
admissible”. This notion is reflected in Article 321 of the Cambodian Code of Criminal
Procedure that clearly enshrines the principle of freedom of evidence and its corollary of the
judge’s personal conviction. The gathering of evidence at the ECCC is thus undoubtedly
governed by the principle of freedom of evidence,'3? which is peculiar to most civil law
systems.'*> As a consequence, and subject to any annulment proceedings, all evidence is

admissible and generally has the same probative value.!3* In other words, only express

131 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 42.

132 Case 004 (PTC51), Decision on YIM Tith’s Application to Annul the Requests for and Use of Civil Parties’
Supplementary Information and Associated Investigative Products in Case 004, D370/1/1/6, 20 August 2018
(“Case 004 Decision concerning the Use of Civil Parties’ Information (D370/1/1/6)”), para.17.

133 With regards to the Cambodian approach towards evidence in the criminal procedure system, see Collectif,
Droit du Cambodge (Bibliothéque de I’ Association Henri Capitant,1** Edition, 2016), pp. 44-45; With regards to
the French approach towards evidence in the criminal procedure system, see Jean PRADEL, Procédure pénale
(Cujas, 14¢me edition, 2008-2009), p. 364; Bernard BOULOC, Procédure pénale (Dalloz, 24éme edition, 2014),
p- 122. The principle of freedom of evidence is mentioned in most of the criminal procedural system with
inquisitorial inspiration. To quote a few of the Codes of Criminal Procedure from countries dealing with similar
crimes: Code of Criminal Procedure of the Kingdom of Cambodia (7 June 2007) (“Cambodian Code of Criminal
Procedure (2007)”), Art. 321; CCP [France] Art. 427); CCP [Senegal], Art. 141); CCP [Ivory Coast], Art. 418;
CCP [Guinea], Art. 420; CCP [Mali], Art. 412.

1** Case 004 Decision concerning the Use of Civil Parties’ Information (D370/1/1/6), para.17.
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provisions contained in the above-mentioned legal instruments would allow to derogate from

this principle.

77.  Inaddition, Article 23new of the ECCC Law indicates that the “Co-Investigating Judges
shall conduct investigations on the basis of information obtained from any institutions”. This
provision excludes any subjective categorisation of evidence based on its provenance and
emphasises that all evidence, unless prescribed specifically by the law, enjoy the same legal

presumption of probative value, provided it has been legally collected.

78. Other hybrid jurisdictions have adopted a similar evidentiary approach. Indeed, at the
EAC, the Pre-Trial Chamber affirmed that freedom of evidence, as provided by Article 414 of

136

the Senegalese Code of Criminal Procedure,' is applicable at the pre-trial stage.'*® Recently,

the Special Criminal Court in the Central African Republic also expressly prescribed, in the

law establishing the Rules of Procedure and Evidence, the principle of freedom of evidence. !’

79. In their evidentiary considerations, the Co-Investigating Judges disregarded the
principle of freedom of evidence and arbitrarily established a pyramidal classification of
evidence, when no relevant legal provision allows this. The evidence gathered by their Office
was placed at the top of the pyramid and predominantly relied upon to issue the Closing
Orders.'*® Indeed, the Co-Investigating Judges considered that it presents strong procedural
safeguards and is thus entitled to a presumption of relevance and reliability,'3® while evidence
collected by external entities do not enjoy such a presumption. In that respect, evidence such
as interviews conducted by the Co-Prosecutor’s Office, certain DC-CAM reports or documents

and civil party applications, were granted less or no probative value. 140

13¥ CCP [Senegal], Art. 414 al.1 (“Unless provided differently by law, criminal offences can be established by any
type of evidence and the judge rules based on his personal conviction”) (unofficial translation).

36 EAC, Prosecutor v. Habre et. al., Ordonnance de non-lieu partiel, de mise en accusation et de renvoi devant
la Chambre Africaine Extraordinaire d’Assises, Chambre d’instruction, 13 February 2015, D2819 (“Habre
Ordonnance de non-lieu partiel (EAC)”), p. 6.

137 Law No. 18-010 establishing the Rules of Procedure and Evidence of the Special Criminal Court of the Central
African Republic, Art. 161 (“The Court applies the general rules of evidence contained in the Rules and, in
particular, the principle of freedom of evidence”) (unofficial translation).

1% Closing Order (Indictment) (D360), para. 123; Closing Order (Dismissal) (D359), para. 485.

% Closing Order (Indictment) (D360), para. 123 referring to the reliability of categories of evidence collected or
prepared under the judicial supervision of the Office of the Co-Investigating Judges such as, written records of
interviews and the list of S-21 prisoners; Closing Order (Dismissal) (D359), para. 485.

10 Closing Order (Dismissal) (D359), paras 486-488; Closing Order (Indictment) (D360), paras 124-126 (“DC-
CAM [statements or other evidence] were generated without the judicial guarantees and formalities that
characterise WRISs, and thus enjoy no such presumption [...] interviews conducted by the Co-Prosecutors during
their preliminary investigations, although prepared specifically for criminal proceedings, are not conducted under
oath and are prepared by a party with an inherent interest in the outcome of the case. Such statements are, however,

- 25 Pl
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80. In Case 004/1, the Pre-Trial Chamber recalled that “the entire Case File is under the
judicial supervision of the Co-Investigating Judges, not only the evidence produced by their
Office”.!4! The Pre-Trial Chamber reaffirms that it is an error of law to make general assertions
regarding the predetermined value of defined categories of evidence with regards to others,
particularly when based on its provenance rather than on its essence.'*? At this stage, “[t]he
only relevant criterion should be the impact that the substance of the evidence may have on the
personal conviction of the Co-Investigating Judges regarding whether there is sufficient

evidence for the charges”.!*3

81. The Pre-Trial Chamber finds it particularly problematic to generally preclude civil party
applications from any presumption of reliability and to afford them “little if any probative
value” on the basis of the circumstances surrounding their recording.'* In fact, victims and
civil party applicants may have first-hand information about the relevant facts. The credibility
of their evidence should be evaluated on a case-by-case basis and not automatically be
considered as unreliable per se.!*> The fact that they have a personal interest in the outcome of
the case should not automatically lead to the assumption that their evidence is less credible.!4
The Pre-Trial Chamber further recalls that such an interpretation limits the effectiveness of the

147

victims’ right of access to the courts'*’ and is contrary to the Cambodian Code of Criminal

Procedure, which, in its Article 137, clearly states that there is no form requested for the civil

collected for the purpose of a criminal trial and are therefore, in principle, afforded higher probative value than
evidence not collected specifically for that purpose [...] Civil party applications enjoy no presumption of
reliability and have been afforded little, if any, probative value [...]”).

141 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 50 and footnote 103 referring to
Internal Rule 55(5) and the 2007 Code of Criminal Procedure, Art. 127.

142 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 52. As a commentator put it in a
different context: “aucune disposition légale ne permet au juge répressif d'écarter les moyens de preuve produits
par les parties, au seul motif qu'ils auraient été obtenus de facon illicite ou déloyale ; il leur appartient seulement
d'en apprécier la valeur probante” (unofficial translation: no legal provision allows a judge to exclude certain party
evidence merely because this evidence may have been obtained in an illicit or improper manner; there is a
responsibility to assess the probative value) in Martine RACT-MADOUX, “La loyauté de la preuve en matiére
pénale: la liberté des preuves”, Procédures, No. 12 (December 2015).

143 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 52.

14 Closing Order (Indictment) (D360), para. 126; Closing Order (Dismissal) (D359), para. 488.

1% Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 55.

146 See Goran SLUITER et al., International Criminal Procedure - Principles and Rules (Oxford University Press,
2013), pp. 1353-1354.

"7 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 56 referring to ECCC Law, Art.
33new; Internal Rule 21; Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, GA
Res. 40/34, 29 November 1985, A/RES/40/34 (“Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power”), in particular Annex, paras 4-5; Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of

International Humanitarian Law, GA RES. 60/147, 16 December 2005, A/RES/60/147, in particular Annex,
paras 12-14.

Considerations on Appeals against Closing Orders




01634205

004/2/07-09-2009-ECCC/OCIJ (PTC60)
D359/24 & D360/33

party to intervene in the investigation. The interpretation of the Co-Investigating Judges is
consequently baseless in law and senseless as it would, to ensure probative value, require them

148

to interview every single civil party applicant, *® which would exacerbate the delay in the

proceedings.

82.  The Pre-Trial Chamber considers that while the probative value of particular items of
evidence in isolation may appear, prima facie, to be minimal, the very fact that they have some
relevance means that they must be available for consideration.!*® The interviews conducted by
the Co-Prosecutors, the civil party applications and the DC-CAM documents remain on the
Case File despite the Co-Investigating Judges’ findings on their limited probative value, and

could be taken into consideration at the trial stage.!>®

83.  The categorisation approach readopted by the Co-Investigating Judges in the present
case not only departs from their prior standing jurisprudence, !3! but is incorrect and
unsubstantiated in the inquisitorial investigating system. The Pre-Trial Chamber finds that this
approach reveals serious flaws in the conduct of the judicial investigation pursuant to Internal

Rule 55 and puts the legal legacy of the ECCC in jeopardy.
2. Standard of Evidence

84.  The Pre-Trial Chamber recalls that the stage of the proceedings has an impact on the
standard of the evidence. In accordance with Internal Rule 67, the test for issuing closing orders
is the existence of “sufficient evidence” in link with the charges. In the Closing Orders, the Co-
Investigating Judges relied on the jurisprudence of the Trial Chamber and the Supreme Court
Chamber to establish principles for the evaluation of the evidence.!*2 However, the Trial

Chamber and the Supreme Court Chamber are bound by the standard of “beyond a reasonable

"% Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 55 (“Therefore, if they were to deny

prima facie the presumption of reliability for civil party applications and afford them less weight than other

evidence collected by their Office, the Co-Investigating Judges - either themselves or through rogatory letters -

would be bound to hear every applicant as a witness, considering that they possess information conducive to

ascertaining the truth.”).

"2 Case 004/1 Considerations on Closing Order Appeal (D308/3/ 1/20), para. 53 and footnote 105 referring to

Special Court for Sierra Leone (“SCSL”), Prosecutor v. Norman et al., SCSL-04-14-AR65, Fofana-Appeal

against Decision Refusing Bail, Appeals Chamber, 11 March 2005, para. 23; SCSL, Prosecutor v. Sesay et al.,

SCSL-04-15-T, Ruling on Gbao Application to Exclude Evidence of Prosecution Witness Mr. Koker, Trial

Chamber, 23 May 2005, para. 9.

150 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 48.

;5(; 1Soee Case 001 Closing Order (D99); Case 002 Closing Order (D427); Case 002, Dismissal Order, 14 September
, D420.

152 Closing Order (Indictment) (D360), paras 123-136; Closing Order (Dismissal) (D359), paras 485-491.
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doubt”,'*? which is higher than that of “sufficient evidence”. In the Closing Order in Case 002,

the Co-Investigating Judges determined what they considered to be “sufficient charges”:

While it is obviously not required at this stage to ascertain the guilt of the Charged
Person (given that only the Trial Chamber has such jurisdiction), it is clear that
“probability” of guilt is necessary (i.e. more than a mere possibility). Accordingly,
the assessment of the charges at this stage must not be confused with the “beyond a
reasonable doub?” standard at the trial stage, yet the evidentiary material in the Case
File must be sufficiently serious and corroborative to provide a certain level of
probative force.!*

85.  The Pre-Trial Chamber considers that “[w]hile the notion of ‘sufficient charges’ that
the Co-Investigating Judges must consider to indict or dismiss a case is difficult to objectify, it
is clear that the legal requirements for judicial proceedings progress incrementally from a ‘mere
possibility’ to a ‘probability’ or ‘plausibility’ of guilt during the investigation, to evidence of
such guilt beyond reasonable doubt at the trial stage”.!>® In similar circumstances, the Co-
Investigating Judges of the EAC highlighted that, although it is necessary at the pre-trial stage
to have more than mere indicia or suspicion to send a person to trial, the evidence gathered
does not yet need to assert guilt with certainty.!*® The Pre-Trial Chamber finds that this is the
correct and applicable interpretation in the instant case. Indeed, the Pre-Trial Chamber
consistently considered that the notion of “sufficient charges” corresponds a minima to Internal
Rule 55(4)’s “clear and consistent evidence”, indicating that a person may be criminally
responsible for the commission of a crime, when charging a suspect or indicting a charged

person.

86.  Bearing in mind the evidential standard applicable at the pre-trial stage of the
proceedings, the Pre-Trial Chamber considers that it is unnecessary for the International
Co-Investigating Judge to determine an accurate and precise number of victims!>? and to detail

its methodology to do so0.!3® While the number of victims is one of the elements taken into

153 Internal Rule 87.

' Case 002 Closing Order (D427), para. 1323 (footnotes omitted).

%5 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 62 referring to Christian GUERY,
“Les paliers de la vraisemblance pendant Iinstruction préparatoire”, La Semaine Juridique (G. Ed. No. 24, 10
June 1998). As a consequence, it is certainly a serious error in law to declare that “the persons named in the Co

Prosecutors’ Introductory Submission are already considered the “charged persons”, Closing Order (Dismissal)
(D359), para. 5.

' Habre Ordonnance de non-lieu partiel (EAC), p. 5.

*7 Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 214.
'8 Closing Order (Indictment) (D360), paras 137-154.
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account to assess the gravity of the crimes, a specific number is not required’® to establish the
characterisation of most of them. The Chamber considers that a reasonable estimate of the
number or the reference to “many killings” seems more adequate and that this does not preclude
the conclusion that grave crimes were committed at a concrete place and at a concrete point in

time. !0

87.  Whether the Co-Investigating Judges applied the appropriate standard of evidence will

be examined under each ground of appeal, whenever relevant, and on a case-by-case basis.
E. The Simultaneous Issuance of Two Conflicting Orders

88.  The International Co-Investigating Judge issued, on 16 August 2018, the Closing Order
(Indictment) sending AO An to trial,'®! while the National Co-Investigating Judge issued, on
the same day, the Closing Order (Dismissal) dismissing all charges against him.'®? As part of

its appellate jurisdiction,'®®

the Pre-Trial Chamber will determine whether the unprecedented
simultaneous issuance of two separate and opposing Closing Orders in one single case is

compliant with the ECCC legal framework.

89.  For the reasons set out hereafter, the Pre-Trial Chamber finds that, by issuing split
Closing Orders, the Co-Investigating Judges violated the ECCC legal framework, derogated
from their highest duties and created an unprecedented legal predicament undermining the very

foundations of their judicial office. The Chamber addresses in separate sections the impact of

159 See, e.g., ICTY, Prosecutor v. Stakié, 1T-97-24-T, Judgement, Trial Chamber II, 31 July 2003 (“Staki¢ Trial
Judgement (ICTY)”), para. 201 (The Trial Chamber found that “it was not and will never be possible to identify
case by case the direct perpetrator and his victim(s). This however is no impediment precluding the Trial Chamber
from coming to the conclusion that killings were committed at a concrete place and at a concrete point in time
despite not knowing the exact numbers of victims”); See also ICTR, Prosecutor v. Kamuhanda, ICTR-95-54A-
T, Judgment, Trial Chamber II, 22 January 2004, para. 698; ICTR, Prosecutor v. Ntakirutimana, ICTR-96-10 &
ICTR-96-17-T, Judgment and Sentence, Trial Chamber I, 21 February 2003, paras 631, 635; See ICTR,
Prosecutor v. Akayesu, ICTR-96-40-T, Judgment, Trial Chamber I, 2 September 1998 (“Akayesu Trial Judgment
(ICTR)”), para. 282.

10 Staki¢ Trial Judgement (ICTY), para. 201.

161 Closing Order (Indictment) (D360).

162 Closing Order (Dismissal) (D359).

163 The Pre-Trial Chamber endorses the ICTY Appeals Chamber’s conclusion that appellate jurisdiction
comprises, under international law, the legal power “‘to state the law’ [...] in an authoritative and final manner”
(ICTY, Prosecutor v. Tadi¢, 1T-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, Appeals Chamber, 2 October 1995, para. 10; see also para. 11). Within the ECCC legal system, the

Pre-Trial Chamber exercises this function as final arbiter of the law applying to the investigation stage of
proceedings.
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such fundamental errors on the legal status of each Closing Order!® and the review powers it
must exercise in these exceptional circumstances!®® to restore legality and remedy the

distortion of procedures caused by the Co-Investigating Judges’ unlawful actions in this case.

90. In this section, the Pre-Trial Chamber examines: (i) the law generally governing the
issue at stake; (ii) the Co-Investigating Judges’ flawed justification for issuing split Closing

Orders; and (iii) how the disagreement settlement procedure should have been used in this case.
1. Applicable Law

91.  First, the Pre-Trial Chamber notes the importance of the joint responsibility of the two
Co-Investigating Judges in conducting judicial investigations at the ECCC, as Article 14new
(1) of the ECCC Law, in relevant part, states that “[t]he judges shall attempt to achieve
unanimity in their decisions.” More specifically, Article 23new of the ECCC Law provides:

All investigations shall be the joint responsibility of two investigating judges, one
Cambodian and another foreign, [...], and shall follow existing procedures in force.
If these existing procedures do not deal with a particular matter, or if there is
uncertainty regarding their interpretation or application or if there is a question
regarding their consistency with international standards, the Co-Investigating
Judges may seek guidance in procedural rules established at the international level.

92.  Regarding the issuance of closing orders by the Co-Investigating Judges, the Pre-Trial

Chamber observes that Internal Rule 67, in relevant part, provides:

Rule 67. Closing Orders by the Co-Investigating Judges

(1) The Co-Investigating Judges shall conclude the investigation by issuing a
Closing Order, either indicting a Charged Person and sending him or her to trial, or
dismissing the case. The Co-Investigating Judges are not bound by the Co-
Prosecutors’ submissions.

(2) The Indictment shall be void for procedural defect unless it sets out the identity
of the Accused, a description of the material facts and their legal characterisation by
the Co-Investigating Judges, including the relevant criminal provisions and the
nature of the criminal responsibility.

(3) The Co-Investigating Judges shall issue a Dismissal Order in the following
circumstances:

(a) The acts in question do not amount to crimes within the jurisdiction of the

‘16)4 See infra paras 170-302 (National Judges’ Opinion) and paras 304-329 (International Judges’ Opinion, Ground

165 See supra paras 31-54.

Considerations on Appeals against Closing Orders




01634209

004/2/07-09-2009-ECCC/OCIJ (PTC60)
D359/24 & D360/33

ECCC,;
(b) The perpetrators of the acts have not been identified; or

(¢) There is not sufficient evidence against the Charged Person or persons of
the charges.

(4) The Closing Order shall state the reasons for the decision.

93. With respect to any disagreements between the Co-Prosecutors and the Co-
Investigating Judges, the Pre-Trial Chamber observes that Articles 5(1), (4) and 7 of the ECCC

Agreement, in relevant part, state:

Article 5: Investigating judges

(1) There shall be one Cambodian and one international investigating judge serving
as co-investigating judges. They shall be responsible for the conduct of
investigations.

(4) The co-investigating judges shall cooperate with a view to arriving at a common
approach to investigation. In case the co-investigating judges are unable to agree
whether to proceed with an investigation, the investigation shall proceed unless the
judges or one of them requests within thirty days that the difference shall be settled
in accordance with Article 7.

Article 7: Settlement of differences between the co-investigating judges or the co-
prosecutors

(1) In case the co-investigating judges or the co-prosecutors have made a request in
accordance with Article 5, paragraph 4 [...], they shall submit written statements of
facts and the reasons for their different positions to the Director of the Office of
Administration.

(2) The difference shall be settled forthwith by a Pre-Trial Chamber of five judges
[---]-

(3) Upon receipt of the statements referred to in paragraph 1, the Director of the
Office of Administration shall immediately convene the Pre-Trial Chamber and
communicate the statements to its members.

(4) A decision of the Pre-Trial Chamber, against which there is no appeal, requires
the affirmative vote of at least four judges. The decision shall be communicated to
the Director of the Office of Administration, who shall publish it and communicate
it to the co-investigating judges or the co-prosecutors. They shall immediately
proceed in accordance with the decision of the Chamber. If there is no majority, as
required for a decision, the investigation or prosecution shall proceed.

94.  Internal Rule 72 details the specifics of the disagreement settlement procedures as

follows:

Rule 72. Settlement of Disagreements between the Co-Investigating Judges
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(1) In the event of disagreement between the Co-Investigating Judges, either or both
of them may record the exact nature of their disagreement in a signed, dated
document which shall be placed in a register of disagreements kept by the Greffier
of the Co-Investigating Judges.

(2) Within 30 (thirty) days, either Co-Investigating Judges may bring the
disagreement before the Chamber by submitting a written statement of the facts and
reasons for the disagreement to the Office of Administration, which shall
immediately convene the Chamber and communicate the statements to its judges,
with a copy to the other Co-Investigating Judge. [...] The written statement of the
facts and reasons for the disagreement shall not be placed on the case file, except in
cases [where the disagreement relates to a decision against which a party to the
proceedings would have the right to appeal to the Chamber under these IRs]. The
Greffier of the Co-Investigating Judges shall forward a copy of the case file to the
Chamber immediately.

(3) Throughout this dispute settlement period, the Co-Investigating Judges shall
continue to seek consensus. However, the action or decision which is the subject of
the disagreement shall be executed, except for disagreements concerning:

a) any decision that would be open to appeal by the Charged Person or a Civil
Party under these IRs;

b) notification of charges; or
¢) an Arrest and Detention Order,

in which case, no action shall be taken with respect to the subject of the disagreement
until either consensus is achieved, the 30 (thirty) day period has ended, or the
Chamber has been seised and the dispute settlement procedure has been completed,
as appropriate.

(4) the Chamber shall settle the disagreement forthwith, as follows: [...]

d) A decision of the Chamber shall require the affirmative vote of at least four
judges. This decision is not subject to appeal. If the required majority is not
achieved before the Chamber, in accordance with Article 23 new of the
ECCC law, the default decision shall be that the order or investigative act
done by one Co-Investigating Judge shall stand, or that the order or

investigative act proposed to be done by one Co-Investigating Judge shall be
executed. [...].

95.  Lastly, the Pre-Trial Chamber notes that Article 12(1) of the Agreement and Internal
Rule 2 mandate that the procedures before the ECCC must be in accordance with both
Cambodian law and international standards. In this respect, Article 1(1) of the Cambodian Code
of Criminal Procedure, in relevant part, provides that this Code “aims at defining the rules to

be strictly followed and applied in order to clearly determine the existence of any criminal

offense.” Articles 20new, 23new, 33new and 37new of the ECCC Law also make it clear that
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ECCC organs must follow all existing procedures in force. The Chamber finds that these

provisions aim to guarantee the legality, fairness and effectiveness of ECCC proceedings.
2. The Co-Investigating Judges’ Reasons for Issuing Split Closing Orders

96.  The Pre-Trial Chamber notes that the Case 004/2 procedure has been subject to a
number of confidential disagreements between the Co-Investigating Judges.!%® None of these
disagreements were brought before the Chamber. As noted above, on 16 August 2018, the Co-
Investigating Judges simultaneously issued two separate and conflicting Closing Orders. The
filing of split Closing Orders evidences unresolved disagreements between the Judges over the

issue of whether AO An falls within the ECCC’s personal jurisdiction.

97.  Thereasons for the Co-Investigating Judges’ issuance of separate and opposing Closing
Orders are stated in two of their previous decisions, allowing the Co-Prosecutors to file two
separate Final Submissions (“Decision on Disclosure concerning Disagreements™) 67 and
finding that the applicable law permits such filing (“Decision on Request for Clarification™).!%8
The Pre-Trial Chamber deems it useful to reproduce large excerpts of these decisions, starting

with the Decision on Disclosure concerning Disagreements:

14. To pre-empt any future litigation of this point and in order to save the Parties
time, we hereby state that we consider separate and opposing closing orders as
generally permitted under the applicable law, for very much the same reasons which
we found regarding opposing final submissions. [...]

15. We are aware of the problem this raises at the appeals stage. Internal Rule 77(13)
only addresses the scenario of a joint dismissal or indictment; not that of split closing
orders. However, this is no justification to argue that therefore split closing orders
are prohibited. On the contrary, the Supreme Court Chamber in its appeal judgement
in Case 001 explicitly acknowledges the scenario of the [Co-Investigating Judges]
reasonably disagreeing over personal jurisdiction, for example, and that in the
context of the disagreement procedure the investigation shall proceed.

1% The Pre-Trial Chamber notes that the Co-Investigating Judges do not refer to the same disagreements in their
respective Orders. See Closing Order (Indictment) (D360), para. 1 (“Disagreements between the ClJs in this case
were registered on 22 February 2013, 5 April 2013, 22 January 2015, 16 January 2017, and 12 July 2018.”). See
also Closing Order (Dismissal) (D359), para. 22 (“On 9 June 2010, the ClJs registered a disagreement over the
manner and approach of the judicial investigation.”), para. 45 (“On 3 December 2012, the CIJs disagreed over a
rogatory letter and response to the Co-Prosecutors' investigative requests.”), para. 47 (“On 5 April 2013, the ClJs
disagreed over the numbering of documents placed on the case file.”), para. 49 (“On 1 December 2014, the ClJs
disagreed over the conduct of witness confrontations.”), para. 50 (“On 22 January 2015, the ClJs disagreed over
the notification of charges to AO An.”).

17 Closing Order (Indictment) (D360), para. 14 referring to Decision on Disclosure concerning Disagreements
(D355/1), paras 13-16.

1% Case 004/2, Decision on AO An’s Request for Clarification, 5 September 2017, D353/1 (“Decision on Request
for Clarification (D353/1)”).
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16. We are of the view that the investigation stage ends at the very latest with the
decision of the [Pre-Trial Chamber] on any appeal against the closing order. If there
were to be no supermajority in the [Pre-Trial Chamber] for upholding one of the
closing orders, both would appear to stand under the application of Internal Rule

77(13) [...].'%°

In their Decision on Request for Clarification, the Co-Investigating Judges stated with respect

to the disagreement procedure:

23. As the filing of two final submissions evidences a disagreement between the Co-
Prosecutors, the question of whether the Co-Prosecutors are obliged to use the full
complement of disagreement settlement measures, in other words, whether the
mechanisms in Internal Rule 71 are mandatory or discretionary, does [...] fall within
[the Co-investigating Judges’] remit, as it relates to the admissibility of the final
submissions. [...]

27. [...] We [...] consider that it is clear, [...], that under the ECCC Law and the
Internal Rules the recording of disagreements between the Co-Prosecutors is
discretionary. Therefore we do not consider that the Co-Prosecutors have an
obligation to use the full complement of settlement measures [.. R

Regarding the lawfulness of filing multiple final submissions, the Co-Investigating Judges

stated in the same Decision:

32. While we agree [...] that one reading of Internal Rule 66(5) envisages one final
submission, the language does not require a joint final submission, nor does it
exclude the filing of separate submissions [...]. While the Co-Prosecutors are
required to work together to prepare indictments, that they may disagree is
recognised in the [ECCC Agreement] which requires them to “cooperate with a view
to arriving at a common approach to the prosecution” and, of course, in the fact that
a disagreement resolution mechanism is provided for, which, in the [ECCC
Agreement], explicitly envisages a disagreement on “whether to proceed with a
prosecution”.

33. A further consideration is that [...] [the Co-Investigating Judges] are not bound
to accept the contents of any final submissions [...]. [...]

34. Regarding the submission that filing two final submissions effectively usurps
the [Pre-Trial Chamber]’s “exclusive authority” to settle disputes [...], we do not
consider that seising the [Pre-Trial Chamber] is mandatory, and accordingly, there
is no exclusive authority to be usurped.!”!

98. At the outset, the Pre-Trial Chamber notes that the Co-Prosecutors’ filing of two

separate Final Submissions did not prevent the Co-Investigating Judges® issuance of a single

' Decision on Disclosure concerning Disagreements (D355/1), paras 14-16 (footnotes omitted).
70 Decision on Request for Clarification (D353/1), paras 23, 27.
7! Decision on Request for Clarification (D353/1), paras 32-34 (emphasis and footnotes omitted).
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Closing Order in Case 004/1.!72 In this regard, the Chamber stresses as a preliminary matter
the fundamental differences that exist, in function and authority, between the Parties’
submissions and the judicial decisions issued by Judges, such as closing orders. Independent
of the question of whether the filing of separate and opposing Final Submissions by the Co-
Prosecutors is permitted within the ECCC legal system, the Pre-Trial Chamber finds that the
Co-Investigating Judges committed a gross error of law in this case by finding that the ECCC

legal framework authorises the issuance of separate and opposing Closing Orders.

99.  Moreover, while one must presume that the Co-Investigating Judges may have
committed this legal error in good faith, the Pre-Trial Chamber is unable to exclude that the
Co-Investigating Judges may have wilfully intended to circumvent the application of the law
in this case and create the current procedural stalemate. Indeed, it clearly appears from their
above decisions that they deliberately ensured that any resolution of the matters over which
they disagreed would have to be addressed only as part of appellate proceedings before the Pre-
Trial Chamber rather than through the procedure specifically intended for by the ECCC legal
framework to conclusively settle disagreements between the Co-Investigating Judges. The Co-
Investigating Judges were aware of the difficulties their actions would cause.!” Yet, they made
sure to shield their relevant disagreements from the effective legal resolution mechanism

prescribed by the ECCC Agreement, ECCC Law, and Internal Rules.

100. The Pre-Trial Chamber unequivocally denounces and condemns this grave violation of
the ECCC legal system. The Chamber will now state the correct applicable law, prior to
considering, in another section, the necessary practical implications of the Co-Investigating

Judges’ violation of the ECCC legal framework.
3. Discussion

101.  Just like in any other legal system, the law governing the ECCC proceedings does not
resolve all the legal uncertainties that may arise regarding procedural and substantive matters.
Yet, this law contemplates that disagreements may arise in the ECCC hybrid context and enacts
procedures to handle and/or settle such disagreement so as to avoid any procedural stalemates.

Under the ECCC Agreement, the primary function entrusted to the Pre-Trial Chamber is

172 In thls regard, the Pre-Trial Chamber nevertheless considers that the Co-Prosecutors’ issuance of two Final
Submissions was indisputably the first procedural anomaly committed in the closing phase of the investigation.
1”3 Decision on Disclosure concerning Disagreements (D355/1), para 15. See also para. 16.
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precisely to provide for a mechanism to conclusively resolve disagreements between the Co-
Prosecutors and between the Co-Investigating Judges. The Co-Investigating Judges in this case
decided to evade this mechanism and, instead, issued separate and opposing Closing Orders
with full knowledge of the problems that such action would cause within the ECCC legal

system.

102. The Pre-Trial Chamber must determine whether this course of action complied with the
ECCC legal framework. For the reasons expressed hereunder, the Chamber finds that the Co-
Investigating Judges’ issuance of split Closing Orders violated the very foundations of the
ECCC legal system. The Chamber will discuss (a) the fundamental principles governing
disagreements between the Co-Investigating Judges and (b) the existing procedures to settle
disagreements between these Judges, and (c) will provide its conclusion on the Co-

Investigating Judges’ simultaneous issuance of two conflicting Closing Orders in this case.
a. Fundamental Principles Governing Disagreements between the Co-Investigating Judges

103. First, the Pre-Trial Chamber notes that the joint conduct of investigations by the
National and International Co-Investigating Judges is a primary fundamental legal principle at
the ECCC, as Article 5(1) of the ECCC Agreement states: “There shall be one Cambodian and
one international investigating judge serving as co-investigating judges. They shall be

responsible for the conduct of investigations.”

104. The ECCC Law strengthens this fundamental principle by providing that “[t]he judges
shall attempt to achieve unanimity in their decisions.”!”* More significantly, Article 23new of
the ECCC Law not only reiterates this principle, but also provides further indications on how
the principle is to be implemented by explicitly requiring that “[a]ll investigations shall be the
joint responsibility of two investigating judges, one Cambodian and another foreign,
hereinafter referred to as Co-Investigating Judges, and shall follow existing procedures in
force.”!”® The Chamber finds that this provision means that the Co-Investigating Judges must
conduct the investigations jointly and in accordance with the legal provisions applicable at the
ECCC. The Chamber further notes that this provision mirrors Article 1 of the Cambodian Code

of Criminal Procedure, providing that this Code “aims at defining the rules to be strictly

174 ECCC Law, Art. 14(1).
17 ECCC Law, Art. 23 (emphasis added).
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followed and applied in order to clearly determine the existence of a criminal offense.”!”¢

105. The Pre-Trial Chamber previously recognised, as a matter of principle, the ability and
validity of one Co-Investigating Judge to act alone, especially where his colleague has retreated
from continuing the investigation.!”” The Chamber stated, with the utmost clarity, that “[t]he
Agreement, the ECCC Law and the Internal Rules provide that one Co-Investigating J udge can
validly act alone if the requirements of the disagreement procedure have been complied
with.”!”® The Chamber added that the “[ECCC] framework contains sufficient checks and

balances to ensure that unilateral actions are taken in accordance with the law.”17

106. In another ruling, the Chamber specified that “[t]he Co-Investigating Judges are under
no obligation to seise the Pre-Trial Chamber when they do not agree on an issue before them”
insofar as the Judges agree on a course of action that is “coherent” with the “default position”

intrinsic to the ECCC legal framework, “being that the ‘investigation shall proceed’”.!8

107. In this respect, the Pre-Trial Chamber notes that Article 23new of the ECCC Law
reaffirms and specifies Article 5(4) of the ECCC Agreement, by stating that “[i]n the event of
disagreement between the Co-Investigating Judges, [...] [t]he investigation shall proceed
unless the Co-Investigating Judges or one of them requests within thirty days that the difference
shall be settled”. Paragraph (4)(d) of Internal Rule 72, which governs the settlement of

disagreements between the Co-Investigating Judges by the Pre-Trial Chamber, reinforces this
fundamental position by stating:

(4) The Chamber shall settle the disagreement forthwith, as follows: [...]

d) A decision of the Chamber shall require the affirmative vote of at least four judges. This
decision is not subject to appeal. If the required majority is not achieved before the Chamber,

176 Cambodian Code of Criminal Procedure (2007), Art. 1.

177 Case 004/1 (PTC20), Decision on IM Chaem’s Appeal against the International Co-Investigating Judge’s
Decision on Her Motion to Reconsider and Vacate Her Summons Dated 29 July 2014, 9 December 2014,
D236/1/1/8 (“Case 004/1 Decision on IM Chaem’s Appeal regarding Summons (D236/1/1/8)”), para. 30 (“the
applicable rules are clear that a Co-Investigating Judge can act alone if the disagreement procedure is followed™).
See also Case 004 (PTC09), Decision on IM Cheam’s Urgent Request to Stay the Execution of Her Summons to
an Initial Appearance, 15 August 2014, A122/6.1/3 (“Case 004 Decision on the Request to Stay the Execution
(A122/6.1/3)), para. 14.

178 Case 004 (PTC16), Decision on TA An’s Appeal against the Decision Rejecting his Request for Information
concerning the Co-Investigating Judges” Disagreement of 5 April 2013, 22 January 2015, D208/1/1/2 (“Decision
on AO An’s Appeal of Rejection for Information (D208/1/1/2)”), para. 11. See Case 004 Decision on the Request
to Stay the Execution (A122/6.1/3), para. 14; Case 004/1 Decision on IM Chaem’s Appeal regarding Summons
(D236/1/1/8), para. 24. See also Case 003 Considerations on Charging In Absentia (D128/1/9), para. 34.

17 Case 004/1 Decision on IM Chaem’s Appeal regarding Summons (D236/1/1/8), para.31; Case 003
Considerations on Charging In Absentia (D128/1/9), para. 34.

1% Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 274.
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in accordance with Article 23 new of the ECCC law, the default decision shall be that the order
or investigative act done by one Co-Investigating Judge shall stand, or that the order or
investigative act proposed to be done by one Co-Investigating Judge shall be executed. [...].

108. In this case, the Chamber must specify whether these legal principles permitted the Co-
Investigating Judges to issue split Closing Orders under Internal Rule 67 instead of referring

the matters over which they disagreed to the Pre-Trial Chamber pursuant to Internal Rule 72.
b. Settlement of Disagreements between the Co-Investigating Judges

109. At the outset, the Chamber considers that the issue of whether the Co-Investigating
Judges are obliged to refer their disagreement to the Pre-Trial Chamber under Internal Rule 72
is governed by the overriding principle that ECCC proceedings must comply with the legality,
fairness and effectiveness requirements under the ECCC legal framework. In this case, the

requirement of effective criminal justice is worthy of particular attention by this Chamber.

110.  The Pre-Trial Chamber has previously acknowledged that, by creating the ECCC, the
Royal Government of Cambodia implemented at least part of its international law obligations
to investigate and prosecute the Khmer Rouge-era crimes.'®! Both the Cambodian law and the
international law applying to the ECCC require that the efforts to investigate and prosecute
those crimes be genuine, meaning that ECCC organs must ensure the effective investigation
and prosecution of crimes falling within the ECCC’s jurisdiction by complying with all existing

procedures in force.

111.  One way in which the Royal Government of Cambodia and the United Nations secured
effective justice in the ECCC context was by making sure that procedures were available not
only to handle disagreements arising in the course of investigations and prosecutions, but also
to conclusively resolve such disagreements in order to avoid procedural stalemates that would,
inter alia, hamper the effectiveness of proceedings. These procedures are underlined and
ultimately governed by the default position prescribed, inter alia, by Article 5(4) of the ECCC
Agreement, unambiguously providing that when “the co-investigating judges are unable to
agree whether to proceed with an investigation, the investigation shall proceed unless the

judges or one of them requests [...] that the difference shall be settled”.

112.  In this case, the Chamber considers that the issue of whether the Co-Investigating

'*! Case 004/1 Considerations on Closing Order Appeal (D308/3/ 1/20), para. 75.
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Judges had the prerogative to issue split Closing Orders instead of referring their disagreement
to the Pre-Trial Chamber, depends on whether their failure to follow the disagreement
settlement procedure provided for by Internal Rule 72 has circumvented the practical effect of
the default position underlying the whole ECCC legal system. In this respect, the Chamber
stresses that a principle as fundamental and determinative as the default position cannot be
overridden or deprived of its fullest weight and effect by convoluted interpretative
constructions, taking advantage of possible ambiguities in the ECCC Law and Internal Rules
to render this core principle of the ECCC Agreement meaningless. Concluding otherwise
would lead to a manifestly unreasonable legal result, violating both Cambodian law and

international law.

113. In light of the foregoing, the Pre-Trial Chamber will outline the diverse array of
procedures available to the Co-Investigating Judges for handling and solving their
disagreements in compliance with the ECCC legal framework. In this respect, the nature and
severity of the disagreement between the Co-Investigating Judges should inform the most
appropriate procedure to be followed, depending on the particular circumstances of each case.
Hence, the courses of action available may range from the tacit toleration of an act or decision
taken by the other Co-Investigating Judge, to the registration of a disagreement, or referral to

seek the formal annulment of a contested act or decision in accordance with Internal Rule 72.

114. In any of these situations, the Chamber stresses that the Co-Investigating Judges’
actions must be, at all times, within their individual capacity and performed in accordance with
the cooperation principle stipulated by Article 5(4) of the ECCC Agreement, which also reflects
the equal status of the National and the International Co-Investigating Judges within the ECCC
hybrid system.!®? Further, the Chamber emphasises that the Co-Investigating Judges must,
under the ECCC legal framework, continue to seek a common position during the disagreement
process. The ECCC legal system has been carefully designed and is structured to ensure the
joint conduct and execution of judicial investigations by the two Co-Investigating Judges.
These Judges may thus reach an agreement at any stage of the investigation of cases of which
they are seised. The crystallisation of any disagreements between them about such cases is also
permissible, but only insofar as it complies with the existing procedures in force and remains

coherent with the default position that is intrinsic to the ECCC legal system and which provides

182 Agreement, Art. 5(1) combined with ECCC Law, Art. 27new.
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an effective way out of any possible procedural impasses.

115.  Specifically, the Chamber finds for instance that, under Article 23new(3) of the ECCC
Law, stating that “[t]he investigation shall proceed unless the Co-Investigating Judges or one
of them requests within thirty days that the difference shall be settled in accordance with the
following provisions”, "> a Co-Investigating Judge may validly allow the action of his
colleague to be carried out by not associating with such action while not registering any

disagreement, thus allowing the investigation to proceed.

116. Where the disagreement concerns a serious issue, such as a matter that is at the core of
the investigation, a Co-Investigating Judge may raise an objection against his colleague’s
action or decision by formally registering a disagreement.'®* The Chamber finds that the
formalisation of disagreements pursuant to Article 23new(3) of the ECCC Law and Internal
Rule 72(1), or the reaching of consensus over matters at issue, is recognised and permitted in
the ECCC legal system. In such cases, “the Co-Investigating Judges, either one or both of them
may record the exact nature of their disagreement in a signed, dated document which shall be
placed in a register of disagreements kept by the Greffier of the Co-Investigating Judges”
pursuant to Internal Rule 72(1). The Chamber considers that the disagreement is then contained
between the Co-Investigating Judges and remains confidential. The Chamber further notes that
Article 5(4) of the ECCC Agreement, Article 23new of the ECCC Law and Internal Rule 72(3)
clearly indicate that, in such case, one Co-Investigating Judge may act without the consent of
the other Judge where neither of them brings such formalised disagreement before the Pre-Trial
Chamber within the prescribed time limit.!3* This Co-Investigating Judge may then proceed

with the contested decision once the required time limit has elapsed.!®

117.  The Chamber notes that when the disagreement is so critical that one of the Co-
Investigating Judges wishes to halt the implementation of his colleague’s decision, this Judge’s
only available legal recourse is to bring the disagreement before the Pre-Trial Chamber, which
is explicitly and specifically empowered to settle the differences between the Co-Investigating

Judges. To trigger this effective disagreement resolution mechanism, the Co-Investigating

18 ECCC Law, Art. 23new, para. 3.

18 ECCC Law, Art. 23new, para. 3; Internal Rule 72(1) (“In the event of disagreement between the Co-
Investigating Judges, either or both of them may record the exact nature of their disagreement in a signed, dated
dogumer)lt which shall be placed in a register of disagreements kept by the Greffier of the Co-Investigating
Judges”).

185 Case 004/1 Decision on IM Chaem’s Appeal regarding Summons (D236/1/1/8), paras 24, 29-30.

'% Case 004/1 Decision on IM Chaem’s Appeal regarding Summons (D236/1/1/8), paras 24, 29-30.
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Judge(s) must submit, in writing, a statement of the facts and reasons for the disagreement.'®’
The ECCC’s applicable laws endow the Pre-Trial Chamber with the necessary power to
conclusively resolve the matters in dispute between the two equal Co-Investigating Judges and
determine whether or not the disputed decision should be carried out. In cases where the Pre-
Trial Chamber cannot achieve the supermajority vote to conclusively settle the disagreement,
the ECCC legal framework provides that the matter is then resolved by the default position,

stipulating that the investigation must proceed. 188

118. The Chamber reiterates that the Co-Investigating Judges are obliged to continue to seek
a common legal reasoning or mutually agreed course of action during the disagreement
settlement period.!®® The use of the present tense in Internal Rule 72(3) leaves no doubt in this
respect and clearly indicates that the Co-Investigating Judges have a reciprocal obligation in

this sense under the ECCC legal framework. '™

119. Conversely, the law applying at the ECCC clearly contemplates that, despite their
genuine efforts to reach a compromise or find a consensus, the two equal National and
International Co-Investigating Judges may still be unable to agree on a common position. The
Chamber considers that, in such a case, and where the matter in dispute or the prolonged
disagreement over an issue jeopardises the effectiveness of the judicial investigation, the ECCC
legal framework does not permit that the disagreement between the Co-Investigating Judges

be entrenched or be shielded from the dispute resolution mechanism. The Chamber therefore

187 ECCC Law, Art. 23new, para. 4; Internal Rule 72(2).

188 This is exactly what has been done in the case at hand when the International Co-Prosecutor raised the
disagreement (see International Co-Prosecutor’s Written Statement for Disagreement (D1). See also Disagreement
001/18-11-2008-ECCC/PTC, Corrigendum to the Considerations of the Pre-Trial Chamber regarding the
Disagreement between the Co-Prosecutors pursuant to Internal Rule 71 and Annex II, 31 August 2009, D1/1.2, p.
2. In this regard, the Chamber notes an error in the National Co-Investigating Judge’s Dismissal Order,
erroneously stating that the National Co-Prosecutor registered a disagreement to be brought before the Pre-Trial
Chamber. See Closing Order (Dismissal) (D359), para. 15.

189 Internal Rule 72(3).

0 Internal Rule 72(3) (“3. Throughout this dispute settlement period, the Co-Investigating Judges shall continue
to seek consensus. However the action or decision which is the subject of the disagreement shall be executed,
except for disagreements concerning: a) any decision that would be open to appeal by the Charged Person or a
Civil Party under these IRs; b) notification of charges; or c) an Arrest and Detention Order, in which case, no
action shall be taken with respect to the subject of the disagreement until either consensus is achieved, the 30
(thirty) day period has ended, or the Chamber has been seised and the dispute settlement procedure has been
completed, as appropriate.”); Réglement intérieur 72(3) (“3. Au cours de la période de réglement du désaccord,
les co-juges d’instruction recherchent un consensus. Cependant, I’acte ou la décision qui a fait I’objet du différend
est exécuté, sauf en cas de désaccord concernant : a) Une décision susceptible d’appel par la personne mise en
examen ou la partie civile en application de ce Réglement ; b) La notification des chefs d’inculpation ; ¢) La
délivrance d’un mandat d’arrét, auquel cas, aucun acte relatif 4 la question litigieuse ne peut étre accompli tant
que la Chambre préliminaire n’a pas résolue le désaccord ou, si elle n’a pas été saisie, avant un délai de 30 (trente)
Jours, & moins que les co-juges d’instruction ne parviennent 4 un consensus”).
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finds that, where the existing disagreement settlement procedure in force emerges as the only
remaining mechanism available to the Co-Investigating Judges to prevent the occurrence ofa
procedural stalemate and guarantee the legality, fairness and effectiveness of the judicial
investigation, the Co-Investigating Judges have the obligation to trigger this mechanism by

referring their disagreement to the Pre-Trial Chamber.
c. Conclusion regarding the Issuance of Split Closing Orders

120. In light of the above, the Pre-Trial Chamber finds that, in the case of disagreements
related to matters that must be determined by a closing order under Internal Rule 67, the ECCC
legal framework allows only two courses of action pursuant to Article 23new of the ECCC Law
and Internal Rule 72(3). The Co-Investigating Judges are obliged either to reach a tacit or
express consensus on those matters, or to refer their disagreement on such matters to the Pre-
Trial Chamber. Further, while the Co-Investigating Judges enjoy discretion to consent, even
implicitly, to acts in dispute, the formal referral of their disagreements to the Chamber becomes
mandatory when they fail to reach, within a reasonable time, a common position on any matter
that impacts the closing order, as they have in such case no other practical and legal means

available to settle their dispute and avoid a procedural stalemate.

121. The Pre-Trial Chamber finds that the legal texts governing the ECCC proceedings,
when seen in this light, contain no significant ambiguity. Internal Rule 67(1) clearly stipulates
that “[t]he Co-Investigating Judges shall conclude the investigation by issuing a Closing Order,
either indicting a Charged Person [...], or dismissing the case.” The Glossary of the Internal
Rules adds that a “Closing Order refers to the final order made by the Co-Investigating Judges
or the Pre-Trial Chamber at the end of the judicial investigation, whether Indictment or
Dismissal Order”.'"! These provisions make it clear that a closing order of the Co-Investigating
Judge is a single decision and offer no legal bases to contend that the ECCC legal framework
allows the issuance of split closing orders. As such, the interpretative clause of Internal Rule
1(2) — indicating that, in the Rules, the singular includes the plural, and a reference to the Co-
Investigating Judges “includes both of them acting jointly and each of them acting
individually” — does not offer a sufficient legal basis to override or undermine core principles

of the ECCC Agreement, such as the default position, or to claim a power to act when the

'°! Internal Rules, Glossary, p. 83 (emphasis added) contra International Co-Prosecutor’s Response to AO An’s
Appeal (D360/9), paras 6-8. The argumentation related to translation or so-called specificities of the Khmer
language submitted by the International Co-Prosecutor is, in the Chamber’s view, vain in that respect.
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effects of the exercise of such power would conflict with those principles. The rule on strict

construction of penal statutes further prevents any arbitrary interpretations in this sense.

122.  The Pre-Trial Chamber therefore rejects the Co-Investigating Judges’ reasoning on the
purported legal permissibility of issuing two separate and opposing closing orders at the
ECCC.!2 In addition to the manifest errors of law upon which their reasoning is based, the
Chamber finds that the Judges also conflated the distinctive character of a judicial decision
with the filing of Parties’ submissions. The judicial duty to pronounce, based on the law, a
decision on a matter in dispute (jurisdictio) lies at the heart of a judge’s highest responsibility
and function.'®® As such, pronouncements adjudicating and settling matters in dispute enjoy a
legal obligatory nature and effect (imperium), unlike the submissions made by parties.'**
However, the judge cannot refrain from adjudicating the matter before him or her and from
arriving at a conclusion that effectively decides this matter. The Pre-Trial Chamber notes that,
at the ECCC, the Co-Investigating Judges jointly assume such judicial office. When their
disagreements prevent them from arriving at a common final determination of a case of which
they are seised, the Judges must still perform their judicial duty and function by following the
procedures available within the ECCC legal system to settle disagreements between them and

ensure that a final determination of the matters falling within their jurisdiction is attained.

123. In conclusion, the Pre-Trial Chamber stresses that the errors committed by the Co-
Investigating Judges in this case undermine the very foundations of the hybrid system and
proper functioning of the ECCC. Despite the crucial and sensitive nature of the matter at stake,
the Co-Investigating Judges have allowed themselves to issue the split Closing Orders with

remarkably minimal reasoning to justify their action, recalling simply one of their prior

192 See Closing Order (Indictment) (D360), para. 14 referring to Decision on Disclosure concerning
Disagreements (D355/1), paras 13-16. See also Decision on Request for Clarification (D353/1), paras 32-37, 42.
1% The Pre-Trial Chamber notes the three essential elements of the definition of a court’s jurisdiction: (i) the
dispute; (ii) the obligatory nature of the pronouncement; and (iii) the basis of the law, on which such nature of the
pronouncement derives from. The Chamber particularly notes that the obligatory nature of the pronouncement is
a consequence of the binding nature of the long-standing view of judge as a “mouth that speaks the words of the
law”. Robert KOLB, “Le degré d'internationalisation des tribunaux pénaux internationalisés”, in Hervé
ASCENSIO, Elisabeth LAMBERT-ABDELGAWAD and Jean-Marc SOREL (eds), Les juridictions pénales
internationalisée (Cambodge, Kosovo, Sierra Leone, Timor Leste) (Société de Législation Comparée, 2006)
(“KOLB, Le degré d'internationalisation des tribunaux pénaux internationalisés™), p. 48 (“On s'accorde pour dire
qu'une juridiction est un organe qui tranche des différends par des décisions obligatoires fondées sur 1’ application
du droit. En somme, il y a trois éléments qui sont censés essentiels dans la définition d'une juridiction: (1) le
différend; (2) l'obligatoriété du prononcé; (3) le fait de statuer sur la base du droit™).

"% KOLB, Le degré d'internationalisation des tribunaux pénaux internationalisés, p. 48. 1t further reads: “le
prononcé n'est obligatoire que parce qu'il dit le droit (qui est obligatoire) et il ne I'est que dans la mesure ou il dit

le droit” (the pronouncement is not only obligatory in nature because it states the law (which is binding) and it is
so to the extent that it enunciates the law).
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decisions.!®’ The Chamber finds it especially disturbing that the split Closing Orders were
issued on the same day, in one language only, with an explicit declaration by the two Judges
that they agreed on the unlawful issuance of separate and conflicting Closing Orders. The
Chamber considers that the Co-Investigating Judges’ malpractice has in this case jeopardised
the whole legal system upheld by the Royal Government of Cambodia and the United Nations.
It is astonishing to observe that the Judges were fully “aware of the problem” that the issuance
of split Closing Orders would cause, notably on appeal.'?® Yet, they nonetheless decided to
shield their disagreements from the most effective dispute settlement mechanism available
under the ECCC legal framework to ensure a way out of procedural stalemates. More than a
blatant legal error, violating the most fundamental principles of the ECCC legal system, the
Pre-Trial Chamber considers that the Co-Investigating Judges’ unlawful actions may well
amount to a denial of justice, especially since this Chamber is unable to exclude that the Co-
Investigating Judges may have wilfully intended to defeat the purpose of the default position
in this case and deliberately sought to frustrate the authority of the Pre-Trial Chamber.

124.  After ten years of investigation into crimes among the most atrocious and brutal
committed during the twentieth century, the Pre-Trial Chamber strongly deplores and
condemns the unprecedented legal predicament which the Co-Investigating Judges’ unlawful
actions have precipitated upon the current ECCC proceeding. The Chamber notes with regret
that never, to its knowledge, has there been any criminal case in the history of any national or
international legal system that closed with the simultaneous issuance of two contrary decisions
emanating from one single judicial office. The Chamber specifies in a distinct section the

197

exceptional review powers™ ' it is called upon to exercise in the face of such a grave disregard

by the Co-Investigating Judges of the core principles underlying the ECCC legal system and
failure to uphold the paramount duties entrusted to their Office under the ECCC legal
framework. The Chamber also separately clarifies the impact that these fundamental errors

have on the legal status of each Closing Order.'%®

‘95. See Closing Order (Indictment) (D360), para. 14 referring to Decision on Disclosure concerning
Dlsagrgements (D355/1), paras 13-16. See also Decision on Request for Clarification (D353/1), paras 32-37, 42.
1% Decision on Disclosure concerning Disagreements (D355/ 1), para. 15. See also para. 16.

97 See supra paras 31-54.

‘19)8 See infra paras 170-302 (National Judges’ Opinion) and paras 304-329 (International Judges’ Opinion, Ground
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V. ADMISSIBILITY

FORMAL ADMISSIBILITY

125. Consistent with Internal Rule 75 governing the required method and timelines for the
filing of appeals before the Pre-Trial Chamber, the three Appeals against the two conflicting
Closing Orders are formally admissible because the Notices of Appeal and Submissions were

lodged within requisite time limits and pursuant to instructions.'®
THE NATIONAL CO-PROSECUTOR’S APPEAL

126. The National Co-Prosecutor appeals the International Co-Investigating Judge’s Closing
Order (Indictment) under Internal Rules 67(5), 73(a) and 74(2). %% The International

Co-Prosecutor does not challenge the admissibility of this Appeal.?’!

127. The Chamber finds that pursuant to Internal Rule 67(5) and Internal Rule 74(2), the
Closing Order (Indictment) is subject to appeal because the Co-Prosecutors may appeal against
all orders by the Co-Investigating Judges.?"? Accordingly, the National Co-Prosecutor’s
Appeal is admissible.

THE INTERNATIONAL CO-PROSECUTOR’S APPEAL

128.  The International Co-Prosecutor appeals the National Co-Investigating Judge’s Closing
Order (Dismissal) under Internal Rules 67(5) and 74(2).2 The Co-Lawyers do not challenge
the admissibility of this Appeal.2**

129.  The Chamber finds that pursuant to Internal Rule 67(5) and Internal Rule 74(2), the

Closing Order (Dismissal) is subject to appeal because the Co-Prosecutors may appeal against

' Internal Rule 75; Decision on Extension for Notices of Appeal (D359/2); Decision on Time and Page

Extensions for Appeal Submissions (D360/7); Decision on Time and Page Extensions for Responses and Replies
(D359/3/3 & D360/5/3).

2% National Co-Prosecutor’s Appeal (D360/8/1), para. 6.

20! International Co-Prosecutor’s Response to National Co-Prosecutor’s Appeal (D360/10).
292 Internal Rules 67(5) and 74(2).

29 International Co-Prosecutor’s Appeal (D359/3/1), paras 4, 6.
% AO An’s Response (D359/3/4).
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all orders by the Co-Investigating Judges.?**> Accordingly, the International Co-Prosecutor’s

Appeal is admissible.

THE CO-LAWYERS’ APPEAL
1. Submissions

130. The Co-Lawyers appeal the International Co-Investigating Judge’s Closing Order
(Indictment) pursuant to Internal Rules 67(5), 74(3)(a) and 21.2% The Co-Lawyers allege three
principle bases on which the Pre-Trial Chamber should find each ground admissible on appeal:
(i) personal jurisdiction; (ii) subject matter jurisdiction; and (iii) fundamental principles of fair
trial—including raising additional arguments on jurisdiction at the Appeals Hearing.*” The

International Co-Prosecutor does not challenge the admissibility of AO An’s Appeal 2%

131. First, concerning personal jurisdiction, the Co-Lawyers argue that Grounds 1-7, 10, 12,
14 and 16-17 are admissible under Internal Rule 74(3)(a) “as valid challenges to the
[International Co-Investigating Judge’s] confirmation of the Court’s personal jurisdiction over
AO An”, in light of the Pre-Trial Chamber’s “broad approach” to admitting the International
Co-Prosecutor’s jurisdictional challenges in Case 004/1. 2 Ground 1 addresses the
simultaneous issuance of two Closing Orders; Grounds 2-7 concern errors of law and fact in
the determination that AO An was among those most responsible for the charged crimes; and
Grounds 10, 12, 14 and 16-17 are alleged as challenges to the contours of genocide, other
inhumane acts and JCE in the Closing Order (Indictment).?!° The Co-Lawyers further argue
that if the International Co-Investigating Judge had correctly defined these crimes and applied

the law, AO An could not be amongst those most responsible.?!!

132. Second, under subject matter jurisdiction, the Co-Lawyers contend that Grounds 8-9, 11,
13 and 15 are admissible under Internal Rule 74(3)(a) as valid challenges to the Court’s subject

matter jurisdiction since they relate to the “existence of certain crimes and modes of liability

25 Internal Rules 67(5) and 74(2).

205 AO An’s Appeal (D360/5/1), paras 1, 11.

27 AO An’s Appeal (D360/5/1), paras 1, 11; Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 &
D360/19.1, ERN (EN) 01625520-01625523, pp. 28:18 to 31:23.

208 International Co-Prosecutor’s Response to AO An’s Appeal (D360/9).

2% AO An’s Appeal (D360/5/1), paras 12-13 referring to Case 004/1 Considerations on Closing Order Appeal
(D308/3/1/20), paras 20, 24-26.

210 AO An’s Appeal (D360/5/1), para. 13.
211 AO An’s Appeal (D360/5/1), para. 13.
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and whether their application in Case 004/2 violates the principle of legality.”?'? They assert
that such “challenges may be raised against the legal existence of crimes or modes of liability

in their entirety, or the existence of their chapeau elements.””?!?

133. Third, in the context of a fair trial, the Co-Lawyers aver that Ground 1 (contesting the
issuance of two Closing Orders) and Ground 18 (the “cumulative impact” of reasserted fair
trial violations) are admissible pursuant to a broad interpretation of Internal Rule 74(3) in light
of Internal Rule 21 because they violate AO An’s fair.trial rights and this must be addressed
before the trial phase.?!* Turning to arguments at the Hearing on Appeals, inter alia, the Co-
Lawyers assert further that the procedural differences between the parties under Internal Rule
74—i.e., that the Co-Prosecutors enjoy open appellate avenues while the Co-Lawyers are
confined to a limited basis—violates the principle of equality of arms.?!> Referencing their
pending Appeal, the Co-Lawyers argue that “personal jurisdiction is intrinsically connected to
all aspects of individual criminal responsibility”—thus, all challenges related to individual
criminal responsibility are admissible.?'® The Co-Lawyers contend that this approach is

consistent with the Chamber’s findings in Case 004/1.2!7
2. Discussion

134. The legal foundations governing appeals admissibility are addressed and, then,
challenges to: (i) subject matter jurisdiction under Internal Rule 74; (ii) personal jurisdiction

under Internal Rule 74; and (iii) exceptional fair trial issues—examined case-by-case—which

212 AO An’s Appeal (D360/5/1), para. 14.

23 AO An’s Appeal (D360/5/1), para. 14 referring to Case 002 Decision on Closing Order Appeal (IENG Sary)
(D427/1/30), paras 45-46; Case 002 Decision on Closing Order Appeals (NUON Chea & IENG Thirith)
(D427/2/15 & D427/3/15), paras 60-61.

214 AO An’s Appeal (D360/5/1), paras 15-16 referring to Case 002 Decision on Closing Order Appeal (IENG
Sary) (D427/1/30), paras 48-49; Case 002 Decision on Closing Order Appeals (NUON Chea & IENG Thirith)
(D427/2/15 & D427/3/15), paras 71-73; Case 002 (PTC104), Decision on KHIEU Samphan’s Appeal against the
Closing Order, 21 January 2011, D427/4/15 (“Case 002 Decision on Closing Order Appeals (KHIEU Samphan)
(D427/4/15)”), para. 18; Case 002 (PTC38), Decision on the Appeals against the Co Investigative Judges [sic]
Order on Joint Criminal Enterprise (JCE), 20 May 2010, D97/15/9 (“Case 002 JCE Decision (D97/15/9)”), paras
31-34; Case 002, Decision on IENG Thirith’s Appeal against the Co-Investigating Judges’ Order Rejecting the
Request for Stay of Proceedings on the Basis of Abuse of Process (D264/1), 10 August 2010, D264/2/6 (“Case
002 Decision on Abuse of Process (D264/2/6)”), paras 13-14; Case 004/1 Considerations on Charging In Absentia
(D239/1/8), para. 23.

215 Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1, ERN (EN) 01625520-01625521, pp.
28:18 to 29:11.

216 Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1, ERN (EN) 01625521-01625523, pp.
29:13 to 31:23.

217 Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1, ERN (EN) 01625522-01625523, pp.
30:7 to 31:9.
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may merit the broadening of Internal Rule 74 in light of Internal Rule 21.

135. Chapter II of the ECCC Law outlines the personal, temporal and subject matter
jurisdiction of the ECCC.2'® The notion of a jurisdictional challenge is generally understood to
be a plea against the Court’s competence rationae personae, materiae, temporis and loci2!?
Internal Rule 74(3) affords the Charged Person or Accused with a limited right to appeal only
those orders and decisions specifically enumerated under the provision.??® Relevant to the
Appeal of the Accused is Internal Rule 74(3)(a) which provides that “[t]he Charged Person or
the Accused may appeal against [...] orders or decisions of the Co-Investigating Judges: a)
confirming the jurisdiction of the ECCC [...].”?! It follows from this Internal Rule 74(3)(a)
that the Closing Order (Indictment) is “clearly subject to appeal on jurisdictional issues decided

by the Co-Investigating Judges.”?*

136. The scope of subject matter jurisdiction at the ECCC is limited to the crimes listed
under Articles 3new to 8 of the ECCC Law. The Supreme Court Chamber has held that “in
order for charged offences and modes of participation to fall within the ECCC’s subject matter
jurisdiction, they must: (i) “be provided for in the [ECCC Law], explicitly or implicitly”; and
(11) have existed under Cambodian or international law between 17 April 1975 and 6 January
1979.7223

137.  Further delineating subject matter jurisdiction, the Pre-Trial Chamber recalls that
appeals which:

1) “challenge [...] the very existence of a form of responsibility or its
recognition under [...] law at the time relevant to the indictment’; or 2) argue
that a mode of responsibility was ‘not applicable to a specific crime’ at the
time relevant to the indictment; and 3) demonstrate that its ‘application would
infringe upon the principle of legality’ raise acceptable subject matter

218 ECCC Law, Chapter 11, Arts 2new-8; Case 002 Decision on Closing Order Appeals (NUON Chea & IENG
Thirith) (D427/2/15 & D427/3/15), para. 63.

21 Case 004/1 Considerations on Charging In Absentia (D239/1/8), para. 22.

>20 Internal Rule 74(3); Case 002 Decision on Closing Order Appeal (KHIEU Samphan) (D427/4/15), para. 14.
21 Internal Rule 74(3)(a).

?22 Case 002 Decision on Closing Order Appeal (KHIEU Samphan) (D427/4/ 15), para. 14 (footnote omitted). See
also Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/ 1/30), paras 44-45; Case 002 Decision on

Closing Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/ 15), paras 59-60; Case 002 JCE
Decision (D97/15/9), paras 19, 21.

?2 Case 001 Appeal Judgment (F28), para. 98 (footnotes omitted).
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jurisdiction challenges that may be brought in the pre-trial phase of the
proceedings.??*

138.  Appeal grounds contesting substantive crimes were found to raise admissible subject
matter jurisdiction challenges “where there is a challenge to the very existence in law of a crime
and its elements at the time relevant to the indictment, which if applied would result in a

violation of the principle of legality”.??

139. In contrast, in delineating the boundaries of subject matter jurisdiction, the Pre-Trial
Chamber held that challenges relating to the specific contours of a mode of liability or
substantive crime “are matters to be addressed at trial” and, therefore, inadmissible.??® Thus,
challenges relating to whether the elements of a crime or a mode of liability actually existed in
reality—as opposed to legally at the time of the alleged criminal conduct—are matters to be
addressed at trial.??’ Concerning alleged defects in the form of the indictment, such issues are
“clearly non-jurisdictional in nature and are therefore inadmissible at the pre-trial stage of the

proceedings in light of the plain meaning of Internal Rule 74(3)(a) and Chapter II of the ECCC

224 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 45; Case 002 Decision on Closing
Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), para. 60; Case 002 JCE Decision
(D97/15/9), paras 23-24.

225 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 46; Case 002 Decision on Closing
Order Appeals NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), para. 61; Case 004/2 (PTC42), Decision
on AO An’s Appeal against the Notification on the Interpretation of “Attack against the Civilian Population” in
the Context of Crimes Against Humanity with Regard to a State’s or Regime’s Own Armed Forces, 30 June 2017,
D347.1/1/7, para. 11. See also Case 002 JCE Decision (D97/15/9), para. 23; Case 003 (PTC30), Decision on
MEAS Muth’s Appeal against the International Co-Investigating Judge’s Decision on MEAS Muth’s Request for
Clarification concerning Crimes Against Humanity and the Nexus with Armed Conflict, 10 April 2017,
D87/2/1.7/1/1/7 (“Case 003 Decision on MEAS Muth’s Appeal against the International Co-Investigating Judge’s
Decision concerning Nexus (D87/2/1.7/1/1/7)”), para. 12.

226 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), paras 45-46; Case 002 Decision on
Closing Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), paras 60, 62.

227 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), paras 45-46; Case 002 Decision on
Closing Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), paras 60, 62; Case 002 JCE
Decision (D97/15/9), para. 23. See also ICTY, Prosecutor v. Blaski¢, 1T-95-14-A, Judgement, Appeals Chamber,
29 July 2004 (“Blaski¢ Appeal Judgment (ICTY)”), paras 32-42 (ascertaining the contours of the mental element
of “ordering” under Article 7(1) of the Statute); ICTY, Prosecutor v. Milutinovié et al. IT-05-87-PT, Decision on
Ojdani¢’s Motion Challenging Jurisdiction: Indirect Co-Perpetration, Trial Chamber, 22 March 2006, para. 23
(discussing the Trial Chamber’s jurisdiction relating to contours of JCE responsibility); ICTY, Prosecutor v.
Delali¢ et al., IT-96-21-AR72.5, Decision on Application for Leave to Appeal by Hazim Deli¢ (Defects in the
Form of the Indictment), Appeals Chamber, 6 December 1996, para. 27 (holding that any dispute as to the
substance of the crimes enumerated in Articles 2, 3, 4 and 5 of the Statute is a matter for trial not for pre-trial
objections); ICTY, Prosecutor v. Furundija, 1T-05-17/1-T, Judgement, Trial Chamber, 10 December 1998, paras
172-186 (discussing the elements required to make a finding of rape under Article 75 of the Statute); ICTY,
Prosecutor v. Kunarac et al., 1T-96-23 & 1T-96-23/1-T, Judgement, Trial Chamber, 22 February 2001 (“Kunarac

et al. Trial Judgment (ICTY)”), paras 436-460 (Trial Judgment ascertaining the contours of rape as a crime against
humanity under Article 5(g) of the Statute).
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[L]aw.”?2® The Chamber recalls that nothing in ECCC Law “suggests that alleged defects in
the form of the indictment raise matters of jurisdiction. As such, these arguments may be

brought before the Trial Chamber to be considered on the merits at trial [...].” 229

140. The ECCC’s personal jurisdiction is confined to senior leaders and those who were
most responsible for the crimes.?*® The Pre-Trial Chamber observes that although the term
most responsible is not defined in the ECCC Agreement or Law, guidance for its interpretation
can be discerned by looking to international jurisprudence, in light of the object and purpose
of the Court’s founding instruments.?*! As multiple Chambers of the ECCC have found,
international jurisprudence establishes that the identification of those falling into this most
responsible category includes a quantitative and qualitative assessment of both the gravity of

the crimes (alleged or charged) and the level of responsibility of the suspect.?3?

141. The assessment of the gravity of the alleged or charged crimes relies on factors such as,
inter alia: the number of victims; the geographic and temporal scope and manner in which they
were allegedly committed; the number of separate incidents; their nature and scale; and their

impact on the victims.?33 The evaluation of a suspect’s level of responsibility includes

228 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 47; Case 002 Decision on Closing
Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), para. 63 referring to ICTY, Prosecutor
v. Gotovina et al., IT-06-90-AR72.1, Decision on Ante Gotovina’s Interlocutory Appeal Against Decision on
Several Motions Challenging Jurisdiction, Appeals Chamber, 6 June 2007, paras 21, 24 (finding that arguments
alleging that the Prosecution failed to plead an element of a mode of liability properly; that provisions in the joint
indictment were inconsistent; and that the Prosecution failed to plead any facts in support of the existence of an
element of a crime constituted inadmissible allegations of defects in the form of the indictment); ICTY, Prosecutor
v. Prli¢ et al., 1T-04-74-AR72.1, Decision on Petkovié’s Interlocutory Appeal against the Trial Chamber’s
Decision on Jurisdiction, Appeals Chamber, 16 November 2005, para. 13.

22 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 47; Case 002 Decision on Closing
Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), para. 63.

BOECCC Agreement, Art. 2(1); ECCC Law, Art. 2new.

! See Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331, entered into force 27 January
1980 (“Vienna Convention™), Art. 31(1)(2) (providing that the terms of an instrument shall primarily be
interpreted in their context, which comprises, inter alia, the instrument’s text, in light of its object and purpose);
ECCC Agreement, Art. 12(1) (providing that, in the case of a lacuna in the applicable law, “guidance may also be
sought in procedural rules established at the international level”); ECCC Law, Art. 23new (providing that the Co-
Investigating Judges may seek guidance in procedural rules at the international level). See also Case 002 Decision
on Civil Party Admissibility Appeals (D404/2/4), paras 58-60.

22 See, e.g., Case 001, Judgement, 26 July 2010, E188 (“Case 001 Trial Judgment (E188)”), para. 22 and
accompanying footnotes; Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), Opinion of Judges
BAIK and BEAUVALLET, para. 321; Case 003, Decision on Personal Jurisdiction and Investigative Policy
regarding Suspect MEAS Mut[h], 2 May 2012, D48 (“Case 003 Decision on Personal Jurisdiction (D48)”), para.
15 and footnote 25.

233 Case 001 Trial Judgment (E188), para. 22; Case 003 Decision on Personal Jurisdiction (D48), para. 16; Case
004/1 Considerations on Closing Order Appeal (D308/3/ 1/20), Opinion of Judges BAIK and BEAUVALLET,
para. 327; 1CC, Situation on Registered Vessels of the Union of the Comoros, the Hellenic Republic and the
Kingdom of Cambodia, ICC-01/13-34, Decision on the request of the Union of the Comoros to review the
Prosecutor’s decision not to initiate an investigation, Pre-Trial Chamber I, 16 July 2015, para. 21.
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considerations such as, but not limited to, his or her level of participation in the crimes, the
hierarchical rank or position (including the number of subordinates and hierarchical echelons
above), the permanence of his or her position and the de facto roles and responsibilities of the

suspect.?34

142. Moreover, in Case 004/1, the Co-Investigating Judges found that the ECCC did not
have personal jurisdiction over the Charged Person.?3* The Pre-Trial Chamber held that when
there is a prior finding of no personal jurisdiction, this may be reviewable; further, that “as an
appellate chamber, [it] must be able to review the findings that led to it, including those
regarding the existence of crimes or the likelihood [of the Accused’s] criminal
responsibility.”?3¢ Here, contrary to the Co-Lawyers’ submissions,?*’ the Pre-Trial Chamber
observes that in Case 004/1, distinguishable from the instant case, those findings were made in
relation to an Appeal lodged under Internal Rule 74(2) by the International Co-Prosecutor who
may appeal against all orders and decisions;?3® the issue did not involve the enumerated

provisions under 74(3) for the Accused, as here.?**

143.  The Pre-Trial Chamber does not consider that a similar approach applies to appeals
filed pursuant to Internal Rule 74(3)(a) challenging the personal jurisdiction over the Accused.
Procedural differences between the appellate rights of the Co-Prosecutors and an Accused do
not, per se, violate the principle of equality of arms.?*® The Pre-Trial Chamber previously found
that, at the ECCC, the applicable rules set different procedural rights to appeal by each party:
“the case-by-case examination of appeals for admissibility, under Internal Rule 21, is precisely
aimed at safeguarding the rights of all parties.”*! The Pre-Trial Chamber considers that it was
clearly the intent of drafters to provide differing procedural rights to appeal to the parties under

Internal Rule 74. This provision articulating the enumerated rights would become meaningless

24 Case 001 Trial Judgment (E188), para. 22; Case 003 Decision on Personal Jurisdiction (D48), para. 24; Case
004/1 Considerations on Closing Order Appeal (D308/3/1/20), Opinion of Judges BAIK and BEAUVALLET,
para. 332.

235 Case 004/1, Closing Order (Disposition), 22 February 2017, D308, paras 10-11, 14; Case 004/1, Closing Order
(Reasons), 10 July 2017, D308/3 (“Case 004/1 Closing Order (Reasons) (D308/3)”), paras 312-325.

2% Case 004/1 Considerations on Closing Order Appeal (D308/3/1/20), para. 26.

#7 Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1, ERN (EN) 01625522-01625523, pp.
30:7 to 31:9; AO An’s Appeal (D360/5/1), paras 12-13 referring to Case 004/1 Considerations on Closing Order
Appeal (D308/3/1/20), paras 20, 24-26.

28 Internal Rule 74(2).

23 Internal Rule 74(3); Case 002 Decision on Closing Order Appeals (KHIEU Samphan) (D427/4/15), para. 14.

9 Contra Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1, ERN (EN) 01625520-01625521,
pp. 28:18 to0 29:11.

41 Case 004 Decision on YIM Tith’s Appeal (D361/4/1/ 10), para. 19.
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if an accused could challenge anything implicating “criminal liability”, including the contours

of crimes or modes of liability under the guise of personal jurisdiction.>*?

144. Moreover, the determination of personal jurisdiction requires a tailored scope of
evidential scrutiny. Unlike the Trial Chamber considering the guilt or innocence of an accused
by weighing the trial evidence in its totality, the Pre-Trial Chamber, faced with a personal
jurisdictional challenge regarding those who were most responsible, should consider a limited
scope of evidence which is strictly required to assess the express question of personal
jurisdiction at the pre-trial phase. Consequently, in considering the instant issue, the Pre-Trial
Chamber must limit its evaluation to matters material to the determination of personal

jurisdiction—the gravity of crimes and/or the level of responsibility of the Accused.

145. The Pre-Trial Chamber accordingly concludes that a challenge to personal jurisdiction
regarding those who were most responsible should be aimed at the gravity of crimes and/or the
level of responsibility of the Accused. Challenges involving the criminal liability of the
Accused beyond this limitation, including contours of crimes or modes of liability, cannot be

framed as challenges to personal jurisdiction and are inadmissible.

146. In relation to an appeal lodged under Internal Rule 21, the Pre-Trial Chamber has held,
in previous cases, that “in light of Article 33 (new) of the ECCC Law, which provides that
‘trials are fair” and conducted ‘with full respect for the rights of the accused’, and of Article 14
of the ICCPR, which is ‘applicable to all stages of proceedings before the ECCC, [...] [t]he
overriding consideration in all proceedings before the ECCC is the fairness of the proceedings,
as provided in Internal Rule 21(1)(a).”**3 The Chamber noted “[t]herefore, where the facts and
circumstances of an appeal require it, the Pre-Trial Chamber has found it has competence to
consider grounds raised by the [Accused] that are not explicitly listed under Internal Rule 74(3)
through a liberal interpretation of a Charged Persons’ [sic] right to appeal in light of Internal

Rule 21.”2* Further, it is at times appropriate to adopt a broad interpretation of the notion of

242 Contra Case 004/2 Transcript of 21 June 2019 (CS), D359/10.1 & D360/19.1 , ERN (EN)01625521-01625523,
pp. 29:13 to 31:2.

2% Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 49 quoting Case 002 Decision
on Abuse of Process (D264/2/6), paras 13-14; Case 002 Decision on Closing Order Appeals (NUON Chea &
IENG Thirith) (D427/2/15 & D427/3/15), para. 71 referring to Case 002 Decision on Abuse of Process
(D264/2/6), paras 13-14. See also Case 002 (PTC58), Decision on Appeal against OCIJ Order on Nuon Chea’s
Eighteenth Request for Investigative Action, 10 June 2010, D273/3/5, para. 10.

244 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 49; Case 002 Decision on Closing
Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/15), para. 71. See also Case 002 JCE
Decision (D97/15/9), para. 30; Case 003 (PTC29), Considerations on MEAS Muth’s Appeal against the
International Co-Investigating Judge’s Decision to Charge MEAS Muth with Grave Breaches of the Geneva
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jurisdiction, especially in situations where the issue at hand is unforeseen in the Internal Rules

and where immediate resolution is required to prevent a harmful impact on the proceedings.?*’

147.  Still, the Pre-Trial Chamber has consistently emphasised that Internal Rule 21 does not

246 the moving

open an automatic avenue for appeal even where an appeal raises fair trial issues;
party must demonstrate that the particular circumstances require the Chamber’s intervention at
the stage where the appeal was filed to avoid irremediable damage to the fairness of the
proceedings or to fundamental fair trial rights.?*” In the instant case, the Pre-Trial Chamber will
consider on a case-by-case basis, whether the conditions require a broad interpretation of
Internal Rule 74(3) in light of Internal Rule 21. Specifically, when appeals filed against an
Indictment under Internal Rule 74 raises a matter which cannot be rectified by the Trial
Chamber and denying an appeal would “irreparably harm the fair trial rights of the accused”,

Internal Rule 21 may warrant a broadening of Internal Rule 74 on a case-by-case basis.?*®

ADMISSIBLE GROUNDS OF APPEAL

148.  The Pre-Trial Chamber finds that Grounds 1-9, 11, 12(i), 13, 15(i), 16(ii) and (iii) are
admissible, setting out the respective reasoning below. Preliminarily, the Chamber notes that
the Co-Lawyers make two separate arguments in Grounds 12 and 15, although not enumerated
as such in their Appeal. For the sake of clarity in the following, the Pre-Trial Chamber considers
that Ground 12(i) involves the existence in law of superior responsibility as a mode of liability,
whereas 12(ii) revolves around its application and contours.?*® Ground 15(i) concerns the
existence of forced marriage as an other inhumane act at the time relevant to the indictment,

whereas Ground 15(ii) implicates its contours, including issues of the nature and gravity of

Conventions and National Crimes and to Apply JCE and Command Responsibility, 27 April 2016, D174/1/4,
Opinion of Judges BEAUVALLET and BAIK (“Case 003 Considerations on Appeal against Charging Decision
(D174/1/4) (Opinion of Judges BEAUVALLET and BAIK)”), para. 19; Case 004 (PTCO05), Considerations of the
Pre-Trial Chamber on TA An’s Appeal against the Decision Denying his Requests to Access the Case File and
Take Part in the Judicial Investigation, 15 January 2014, D121/4/1/4, Opinion of Judges CHUNG and DOWNING
(“Case 004 Considerations on Appeal regarding Access to the Case File (D121/4/1/4)”), para. 4.

243 See, e.g., Case 004/1 Considerations on Charging In Absentia (D239/ 1/8), paras 22-23.

246 See, e.g., Case 002 Decision on Closing Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 &
D427/3/15), para. 73; Case 004/1 Considerations on Charging In Absentia (D239/1/8), para. 17; Case 003
Considerations on Charging /n Absentia (D128/1/9), para. 20.

27 See, e.g., Case 004/1 Considerations on Charging In Absentia (D239/1/8), para. 17; Case 003 Considerations
on Charging In Absentia (D128/1/9), para. 20; Case 003 Considerations on Appeal against Charging Decision
(D174/1/4) (Opinion of Judges BEAUVALLET and BAIK), para. 19.

2% Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 48.

*? AO An’s Appeal (D360/5/1), para. 180 (this paragraph is Ground 12(i) and is admissible), para. 181 (this
paragraph is Ground 12(ii) and is inadmissible).
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- . . . . . - 2 0
forced marriage within crimes against humanity and distinction from arranged marriage. >
Ground 1 is Admissible

149.  The Pre-Trial Chamber finds that Ground 1 is admissible under a broad interpretation
of Internal Rule 74(3) in light of Internal Rule 21.2%! The issuance of two Closing Orders is a
novel situation before the ECCC. The Chamber considers it necessary to adopt an expanded
interpretation of Internal Rule 74(3) in light of Internal Rule 21 because the issuance of two
Closing Orders is unforeseen in the Internal Rules and may require a resolution prior to trial to
prevent irremediable impact on the fair trial rights of the Accused.?? This includes
constderation of an accused’s ability to prepare and the overarching fairness of the trial

proceedings.
Grounds 2-7 are Admissible

150.  Under Internal Rule 74(3)(a), Grounds 2 and 3 are admissible personal jurisdictional
challenges. The Pre-Trial Chamber considers that the scope of the International Co-
Investigating Judge’s discretion to determine personal jurisdiction (Ground 2) and the
interpretation of those most responsible (Ground 3) each directly impact the Court’s ability to

exercise jurisdiction. Grounds 2 and 3 therefore constitute jurisdictional challenges.?s3

151.  Under Internal Rule 74(3)(a), the Pre-Trial Chamber finds that Grounds 4-7 are
admissible as personal jurisdiction challenges because the alleged improper “application of the
standard of proof” (Ground 4), “hierarchy of evidence” (Ground 5), AO An’s role within the
CPK (Ground 6) and the sufficiency of gravity concerning charged crimes (Ground 7) are

material in determining personal jurisdiction,?5*

20 AO An’s Appeal (D360/5/1), para. 192 (this paragraph is Ground 15(i) and is admissible), para. 193 (this
paragraph is Ground 15(ii) and is inadmissible).

! See, e.g., Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 49; Case 002 Decision
on Closing Order Appeals (NUON Chea & IENG Thirith) (D427/2/15 & D427/3/ 15), para. 71; Case 002 JCE
Decision (D97/15/9), para. 30.

%2 Case 004 Decision on YIM Tith’s Appeal (D361/4/1/ 10), para. 19; Case 004/1 Considerations on Charging In
Absentia (D239/1/8), paras 17, 22-23; Case 003 Considerations on Charging In Absentia (D128/1/9), para. 20;
Case 003 Considerations on Appeal against Charging Decision (D174/1/4) (Opinion of Judges BEAUVALLET
and BAIK), para. 19; Case 004/2 (PTC44), PTC Decision on AO An’s Appeal against Internal Rule 66(4)
Forwarding Order, 6 September 2017, D35 1/2/3, para. 8.
2 AO An’s Appeal (D360/5/1), paras 39-54.

¢ AO An’s Appeal (D360/5/1), paras 55-163.
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Grounds 8-9, 11, 12(i), 15(i) are Admissible

152. The Pre-Trial Chamber finds that Grounds 8, 9, 11, 12(i) and 15(i) are admissible
pursuant to Internal Rule 74(3)(a). The Pre-Trial Chamber notes preliminarily that the Co-
Lawyers submit that Ground 12(i) (Superior Responsibility is not a mode of liability applicable
to the ECCC) is an issue implicating personal jurisdiction;?>* however, the Chamber considers
that Ground 12(i) does not concern personal jurisdiction but examines it as a matter implicating

subject matter jurisdiction.

153. Grounds 8, 9, 11, 12(i) and 15(i) challenge the very existence in law of certain modes
of liability and substantive crimes at the time relevant to the indictment. The Pre-Trial Chamber
considers that Ground 8 generally challenges the International Co-Investigating J udge’s
alleged error in finding the existence of customary international law in violation of the principle
of legality.2%6 Grounds 9, 11 and 12(i) implicate the Court’s jurisdiction over JCE, Planning
and superior responsibility as modes of liability and Ground 15(i) challenges the Court’s
jurisdiction over forced marriage as an other inhumane act.?’” The Pre-Trial Chamber finds that
Grounds 8, 9, 11, 12(i) and 15(i) constitute valid jurisdictional challenges as they challenge the
Court’s compliance with the principle of legality, a pre-requisite for establishing the ECCC’s

jurisdiction over the crimes and modes of liability in the ECCC Law. 2

Ground 13 is Admissible

154. The Pre-Trial Chamber finds that Ground 13—arguing for the dismissal of national
premeditated homicide charges due to the expiry of the statute of limitations?>°—is admissible
as this issue falls squarely within a subject matter jurisdiction challenge under Internal Rule
74(3)(a). The Chamber recalls that “[t]he issue of the ability of the ECCC to prosecute national

crimes, which are subject to a statute of limitations, is a jurisdictional matter.”?%° Thus, Ground

235 AO An’s Appeal (D360/5/1), para. 13.

%6 AO An’s Appeal (D360/5/1), paras 166-170.

257 AO An’s Appeal (D360/5/1), paras 171-174, 178-180, 192.

238 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), para. 69.

2% AO An’s Appeal (D360/5/1), paras 182-185.

260 Case 002 Decision on Closing Order Appeal (IENG Sary) (D427/1/30), paras 74-76 (finding that indicting a
defendant for national crimes confirmed the ECCC’s jurisdiction over those crimes, and an appeal ground raising
the issue of whether the ECCC could prosecute national crimes, which are subject to a statute of limitations, is a

jurisdictional matter which should be resolved at this stage); Case 002 Decision on Closing Order Appeals (NUON
Chea & [ENG Thirith) (D427/2/15 & D427/3/15), para. 67.
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13 is an admissible appeal ground at this pre-trial stage of the proceedings.
Grounds 16(ii) and (iii) are Admissible

155. The Pre-Trial Chamber finds that Grounds 16(ii) and (iii) are admissible as personal
jurisdiction challenges under Internal Rule 74(3)(a). Ground 16(ii) alleging that the
International Co-Investigating Judge did not demonstrate that the Cham were positively
identified and targeted “as such” implicates the gravity of crimes.?*! Ground 16(iii) challenging
the International Co-Investigating Judge’s application of the mens rea for genocide to the
Accused, including specific genocidal intent, implicates AO An’s responsibility for the
crimes.?®? The Chamber, therefore, considers these Grounds admissible as proper personal

jurisdiction challenges.
INADMISSIBLE GROUNDS OF APPEAL
Ground