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PROCEEDINGS

(Judges enter courtroom)

[09.00.07]

MR. PRESIDENT:

Please be seated.

Today, Monday the 27th of June 2011, the Trial Chamber of the
Extraordinary Chambers in the Courts of Cambodia started a
hearing on Case number 2 concerning the fore accused: 1) Nuon
Chea, male, born on the 27th of July 1926; 2) Khieu Samphan,
male, born on the 27th of July 1931; 3) Ieng Sary, male, born on
the 24th of October 1952; and Ieng Thirith, female, born on the
10th of March 1932, all of whom are charged with crimes against
humanity —-- genocide —-- through the killing of members of the
Chams and the Vietnamese, grave breaches of Geneva Convention of
the 12th of August 1949 and violation of the 1956 Cambodian Penal
Code which includes murder, torture, and religious persecution
which have actively and passively been acted through joined
criminal enterprise, planning, instigating, ordering, aiding and
abetting, committed in Phnom Penh within the territory of
Cambodia and during the period from 1975, the 17th of April
through the 6th of January 1979.

The Bench is composed of Judges Nil Nonn, myself, the President,
Silvia Cartwright, Ya Sokhan, Jean-Marc Lavergne, Thou Mony, and
reserve Judges You Ottara, Claudia Fenz.

This initial hearing is held pursuant to Rule 80 bis of the
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Internal Rules. In accordance with this rule and as described in
the agenda issued to the parties on the 14th of June 2011, the
Chamber shall at this hearing consider the list of potential
witnesses, civil parties, and experts submitted by the parties as
relevant to the first segments of the trial.

{09.04.15]

It will further consider preliminary objections pursuant to
Internal Rule 89 and has allotted time to the civil party lead
co-lawyers to provide initial specification of the substance of
the reparations awards they intend to seek are pursuant to
Internal Rule 23 quinquies 3 (b).

Although the agenda is intended to provide guidance to the
parties on the scheduling of the initial hearing, all dates and
times are indicative only. These dates and times are subject to
change based on progress over the following days on all items for
discussion.

[09.24.48]

Before we proceed to the actual hearing as planned, the Chamber
would like to invite Mrs. Se Kolvuthy to report on the presence
of the parties to the proceeding.

THE GREFFIER:

Good morning, Mr. President. Parties who are present and absent
include —-- the prosecution is present. The accuseds are all
present except —-- our national co-lawyers are present and Diana

Ellis, the international co-counsel for Ieng Thirith, is absent.
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3
The civil party lawyers are present, 13 people all together.
MR. PRESIDENT:
Thank you, Mrs. Se Kolvuthy.
Next we proceed to the recognition of foreign lawyers. Before we
start the hearing, the Chamber would like to invite each national
lawyer pursuant to Rule 22.2 (a) to proceed with any requests for
the recognition of foreign lawyers not previously recognized by
the Chamber.
(No interpretation)
MR. PRESIDENT:
We shall now start from counsel Sa Sovan team and we would like
to invite him to seek —-- or proceed with a request for
recognition of his co-counsel.
MR. SA SOVAN:
Good morning, Mr. President, and thank you, Your Honours.
[09.07.36]
I would like to now introduce counsel Jacques Vergées the
international co-lawyer for Mr. Khieu Samphan, the former Head of
State.
MR. PRESIDENT:
Thank you, Mr. Sa Sovan. Mr. Jacques Verges, you are now
recognized by this Trial Chamber as a defence lawyer for the
purposes of the trial proceedings before this Chamber. Pursuant
to this recognition, you enjoy the same rights and privileges as

a national lawyer. Please be seated Mr. Sa Sovan.

Page 3



00712140

Extraordinary Chambers in the Courts of Cambodia
Trial Chamber — Initial Hearing

Case No. 002/19-09-2007-ECCC/TC

27/6/2011

E1/4.1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(No interpretation)

MR. PRESIDENT:

The Chamber has noted the presence of Mr. Pich Ang and Mrs.
Elizabeth Simonneau-Fort, the international civil party lead
co-lawyers appointed by the ECCC in accordance with the
provisions of Rule 12 ter of the rules.

Next, we would like to invite Mr. Pich Ang, national civil party
lead co-lawyer, to request the recognition of the foreign civil
party lawyers in attendance in accordance with the provisions of
Rule 22.2(a) of the rules.

THE INTERPRETER:

Mr. Pich Ang microphone is not activated.

(No interpretation)

MR. PICH ANG:

Good morning, Mr. President, Your Honours.

[09.09.45]

The Co-Prosecutors and counsels for the accused and everyone in
and outside this courtroom, I am Pich Ang and I would like to add
a little bit and I think the greffier of the Trial Chamber
already indicated the presence of the civil party co-lawyers here
we have with us. Only I am alone as the national co-lawyer. The
other national co-lawyers are not available to be here since the
seats are limited. They will be attending these proceedings
during the break, I think perhaps at 10 o'clock.

With regard to the recognition of the international co-lawyers
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5
for the civil parties, I am honoured to indicate that there are
nine civil party lawyers here —-- present in this courtroom. We
have already requested for the recognition of two international
co-lawyers and these nine civil party international co-lawyers
are representing 3,850 civil parties all together. And I have
referred to the statistic by the figure released by the Court
recently and in light of that —-- of the Court release statement,
these counsel have been appointed to represent them fully and the
civil parties have been very grateful
to the decision by the Pre-Trial Chamber regarding the civil
party applications. Behind me there are nine co-lawyers which --
that I would like to really seek recognition from the Trial
Chamber.
First, may I introduce -- may I seek recognition of Ms. Lyma
Nguyen? Could you please rise? She is an international
co-lawyer from Australia representing foreigners who are
Cambodian civil parties living abroad and they are ethnic
Vietnamese. She —-- representing the clients with counsel Sam
Sokong from the Legal Aid of Cambodia or LAC.
[09.13.00]
Number 2, Mr. Olivier Bahougne, international co-lawyer from
France. He is representing victims, the Chams, and also victims
who have been -- suffered from the crimes committed on the
religious grounds and he representing the clients from the --

counsel from the LAC.
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I would like to introduce another counsel, Emmanuel Jacomy, from
France as well. He represents civil parties in France and in

Cambodia and he works with Sam Sokong.

Number 4, Ms. Philippine Sutz. She is an international co-lawyer

from France and she is representing clients with Mr. Emmanuel
Jacomy and counsel Sam Sokong.

Number 5, Ms. Silke Studzinski who is present today in this
courtroom. She is an international co-lawyer from Germany. She
is representing general civil party lawyers and in particular
those clients who suffered from the gender based violence. And
she is from the -- worked with lawyers from LAC and also CDP.
Mr. Pascal Aubouin, number —-- co-counsel from France. He
represents clients from France and he works with his

co-colleague, Mr. Hong Kimsuon, from CDP.

[09.15.25]
Number 7, Mrs. Martine Jacquin. She is an international
co-lawyer from France. She is French and she is representing

general clients along with her two national co-colleagues, Mr.
Kim Mengkhy and Mrs. Moch Sovannary.

Mrs. Fabienne Trusses-Naprous also representing clients in the
same group and she is from France. She 1is representing clients
along with counsels Moch Sovannary and Kim Mengkhy.

Last, but not least, counsel number 9, Counsel Christine
Martineau, French national, international co-lawyer from Avocats

Sans Frontiers. She represents her clients along with counsels
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Kim Mengkhy and Moch Sovannary.

Your Honour, these are all the civil party co-lawyers who are
representing the clients for the time being in this courtroom and
I would like to seek the Chambers recognition so that they can
fully represent their clients before the ECCC.

I am very grateful, Your Honours.

MR. PRESIDENT:

Thank you very much Counsel Pich Ang.

The nine civil party co-lawyers as represented by Counsel Pich
Ang and seek recognition by the Trial Chamber, now, you are
recognized by this Chamber as the civil party lawyers for the
civil parties and for the purpose of the trial proceedings before
this Chamber. Pursuant to this recognition, you enjoy the same
rights and privileges as the national co-lawyers for the civil
parties.

[09.18.25]

Next, we would like to inform the court officers that in order to
facilitate the smooth operation or functioning of the proceedings
and in particular with regard to the advanced age of the accused,
we would like to instruct that the curtain of the courtroom is
drawn closed when the Judges of the Bench is —-- are proceeding to
the deliberation room. And this is a general instruction unless
there is a new amendment to this current instruction.

Next, we proceed to the other item of the agenda concerning the

pronouncement of the list of witnesses. At the Trial Management
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Meeting, the Chamber advised the parties of its intention to
commence the hearing of the substance in the following order:
number 1) the structure of Democratic Kampuchea ; 2) roles of
each accused during the period prior to the establishment of
Democratic Kampuchea including when these roles were assigned; 3)
role of each accused in the Democratic Kampuchean Government,
their assigned responsibilities, the extent of their authority
and the lines of communication throughout the temporal period
with which the ECCC is concerned, and number 4) policies of
Democratic Kampuchea on the issues raised in the indictment.

The purpose of this early indication was to give advance
notification to the parties regarding the sequence and
organization of the trial. The Chamber also advised that it
would give advance notice of which witnesses, experts, and civil
parties will be called by the Chamber in relation to each segment
so as to allow timely preparation by the parties and Witness and
Expert Support Unit.

To assist the Chamber in its identification of witnesses relevant
specifically to these early trial segments, the parties were
requested to provide supplementary lists of all witnesses, civil
parties, and experts sought by the parties in relation to these
early segments no later than 20th of June 2010.

[09.22.10]

Based on these supplementary submissions and the parties' earlier

witness, civil party, and expert lists, the Chamber has since
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drawn up a tentative list of witnesses, civil parties, and
experts that it intends to call during the first trial segments.
In order to avoid resorting to closed session at this stage, the
Chamber has prepared for the parties a written list of witnesses,
civil parties, and experts tentatively proposed for these early
trial segments. This will now be distributed to them. Court
official is now invited to distribute the list to parties.

(Court officer distributes witness lists)

MR. PRESIDENT:

Mr. Son Arun, you may how proceed.

[9.23.45]

MR. SON ARUN:

I am Son Arun, national co-lawyer representing Nuon Chea.

First of all, Your Honours, Mr. President of the Trial Chamber,
my client is of advanced age and his health is deteriorating. I,
therefore, request Your Honours to allow him to wear the hat
because he has been affected by the circulation of the air
conditioning without wearing that hat and on top of that, we
would like to ask that he could wear his sunglasses to protect
his eyes from this glaring light in the courtroom.

Furthermore, in my capacity as the co-lawyer for Nuon Chea, I
already wrote a letter to the CMS so that the desk for Nuon
Chea's counsel who has already been recognized as the full-
rights counsel as the other counsel to -- of course, we requested

that the desk is prepared so that it can accommodate the counsel
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comfortably, but it has not been —-- the request has not been
entertained and as I already indicated, we would ask that we
enjoy the same right -- equal rights as the other parties to the
proceedings so that we can actually comfortably remain seated
when representing our client in this particular courtroom. We
already made the request to Mrs. Nisha so that she could --
actually, I mean the head of the DSS so that the message can be
communicated to the Trial Chamber or to the CMS, but the response
is rather negative because they said that these desks can only
accommodate —- I mean the desk has already been fixed and I'm
afraid that the status quo remains. We are afraid if the hearing
lasts several months then we will have much difficulties
consulting our colleague or client.
[09.27.00]
Thank you.
MR. PRESIDENT:
Thank you, Mr. Son Arun.
MR. SON ARUN:
My client would like to have a few words before this Chamber. I
believe that he will be brief if Your Honours allow.
MR. PRESIDENT:
Please let the Bench solve the issues concerning your request for
your client to wear a hat and glasses in the courtroom. The
Chamber finds that it is appropriate that your client can be

allowed to wear the hat because he may not be used to the
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condition in the courtroom. And when it comes to the glasses, of
course, he will be allowed to wear sunglasses to protect his
eyes.
[09.28.07]
Regarding the desk, we have taken note of your request and we
hope the CMS will be well communicated and we believe that it is
not really a very big concern to be addressed and we are
convinced that this will be resolved as soon as possible.
And we would like now to hear from Nuon Chea. You may speak
while remain seated.
MR. NUON CHEA:
First of all, my sincere respect to Your Honour, the President,
and the Judges of the Bench, my fellow Cambodian citizens, inside
and outside Cambodia.
I am not happy with this hearing and I would like to make —-- to
allow my co-counsels to actually explain the reasons behind this.
MR. PRESIDENT:
We allowed the accused to briefly speak of what is on his mind
and that should be brief. For other matters, the Chamber will
not allow it because it's outside the agenda for this particular
initial hearing.
You may now be seated and we will proceed with our proposed
agenda. You may speak when the time comes. We can't still allow
your clients to briefly speak and besides that you are not

allowed to stand and to speak when the time is not yours. And
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for other miscellaneous matters, it will be at the end of the
initial hearing.
[09.31.20]
This list is provided to the parties on a strictly confidential
basis.
MR. PESTMAN:
I have a point of order I would like to raise with regard to the
agenda.
[9.32.00]
MR. PRESIDENT:
How much time will you need to make this short speech? You may
proceed.
MR. PESTMAN:
Thank you very much.

As my client explained, he's not very happy. I would like to

explain why he's not very happy. This is not an Initial hearing.

It may be in the case against Ieng Sary, but not against -- in
the case against our client.

[09.32.48]

As you know, we have raised several preliminary objections and,

most importantly, our main objection was against the judicial

investigation carried out by the Investigating Judges that was so

unfair and so harmful to the rights of our client, Nuon Chea,
that we think —-- that we are of the opinion and so is our client

that these proceedings should be terminated.
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We also asked for over 300 witnesses, witnesses we think should
be heard in public. Witnesses about the whole historical context
of this trial, of these proceedings, of the conflict, and also
witnesses on the judicial investigation. We wonder why we
bothered.
This Trial Chamber, Your Honours, have set an agenda for a
full-day hearing when none of our objections and none of our
witnesses will be discussed although the rules of this Court
state that these objections and all of our witnesses should be
discussed in this very hearing.
Our client sincerely believes that he has the right to raise
preliminary objections and he believes he has the right to
explain why these objections are so fundamental that they should
be discussed before the beginning of the trial, and he believes
that they should be allowed —-- by all of his witnesses, he should
be allowed to explain why all of his witnesses should be heard at
trial.
And crucially, our client, Nuon Chea, he believes that all of
this discussion should be done in public, should be made in
public for the benefit of the Cambodian people.
[9.35.00]
Why is our client, Nuon Chea, not given the opportunity to
explain? Why is he not allowed to explain why the judicial
investigation was so unfair, fundamentally unfair?

The sole purpose of the judicial investigation was to collect
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evidence against our client and to ignore all the evidence that
could put his role during the Khmer Rouge year in a different,
more positive light.
Why can he not explain? Why can he not say so? Why are we not
allowed to tell this Court today to explain to the people of
Cambodia that the government has from the very beginning
obstructed the investigation in the case against our client like
they're now doing in Cases 3 and 47
We sympathize with the prosecutor and understand, fully
understand his current frustrations about Case 3 and 4.
We have filed over 20 - - 26, to be precise, requests for
investigative action, and the investigating Judges largely
ignored them. They didn't do anything with them.
[9.36.20]
Why were the terrible American bombings of Cambodia, why were
they not investigated and their lasting impact on this —-- on the
people in this country? And why not the dubious role played by
Vietnam, the Vietnamese in this country, in Cambodia, before,
during and after the Khmer Rouge years?
Is this Court trying to bury history? And why? Why were these
indispensable insider witnesses, seven witnesses, why were they
not heard by the investigating Judges? It is not because we
didn't ask for them. It is not because there was no reasons to
hear them.

[9.37.10]
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These insider witnesses were all important, key figures in the
eastern zone where, according to the prosecutor, terrible crimes
happened and took place. These insider witnesses, these
important, key witnesses, were not heard because the country of
this —- the government of this country failed to cooperate. They
simply ignored Court Orders.
The way the initial investigation unfolded shows that this
government still fails to understand the importance, the crucial
importance, the meaning of an independent judiciary. Government
should not tell Judges what to do.
And there is strong evidence that that is exactly what happened
in the investigation, the Judicial investigation against Nuon
Chea. And that is what our client would have liked to explain
today and in the coming days.
[9.38.10]
As said, that judicial investigation was so unfair that the case
against Nuon Chea should be stopped and should not go to trial.
A trial is like building a house. 1I've almost finished. It
needs solid foundations, solid judicial investigation. Without a
proper foundation, the trial will sooner or later collapse.
This is an historic occasion; at least, it should be. But it's
not the first time that alleged leaders of the Khmer Rouge are
put on trial.
As you know, in 1997(sic) Pol Pot and Ieng Sary, they were

convicted for genocide after a trial completely orchestrated and
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controlled by the Vietnamese. Since 1979, very little seems to
have changed.
[09.39.00]
If this Court is to avoid a show trial, it should start showing
its teeth. Your Honours should not make the mistakes made in
1979, the mistakes by the investigating Judges.
The decision to exclude Nuon Chea from this initial hearing is
regrettable, but hopefully it's not too late. Not only Nuon
Chea, our client, but also the people of Cambodia deserve a fair
trial, a proper trial aimed at establishing the truth and not
simply at rubber stamping history books written in Vietnam or in
America.
We want a fundamental discussion on the judicial investigation,
the foundations of a future trial, and a discussion on all of the
witnesses to be heard at trial when it really matters.
[09.40.00]
For over three and a half years, the Investigating Judges carried
out a secret investigation. Nobody knew what they were doing.
Our client didn't know; the public did not know. It is time for
transparency, not for sealed envelopes.
Our client cannot resign from these proceedings like the
international staff has done -- is doing at the office of the
Investigating Judges, but he cannot be forced to stay in his room
today.

He will leave and only come back when the Trial Chamber, this
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Trial Chamber, Your Honours, are willing to discuss his
objections and all of his witnesses. If not this week, then at
the next Initial Hearing.
Our client does not longer want to honour these proceedings with
his presence unless his objections and all of his witnesses; not
just the ones in the envelope, but all of his witnesses are put
on the agenda as the rules of this Court prescribe.
[9:41:15]
MR. PRESIDENT:
The Chamber will not allow such interruption again. We shall now
proceed with the agenda of the initial hearing.
This list is provided to the parties on a strictly confidential
basis and indicates the pseudonyms by which all witnesses,
experts and civil parties contained on this list are to be
identified in open session.
[9.41.55]
This is pending ultimate decisions on whether or not each
witness, expert or civil party on this list will be called or
protective measures where required. Time has been allocated
during the final day of the initial hearings for the parties to
comment on this provisional list.
Nuon Chea, if you would like to speak, you may proceed.
[9.42.55]
MR. NUON CHEA:

Mr. President, Your Honours, I'd like to request to leave the
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Courtroom and I will prepare myself to return if Your Honours
will consider my request to be put for discussion before the
general public in the open Court.
MR. PRESIDENT:
The security guards, you are instructed to bring him back to the
detention facility.
[9.43.45]
Time has been allocated during the final day of the initial
hearings for the parties to comment on this provisional list of

witnesses, civil parties and experts. If the parties agree to

refer only to these pseudonyms indicated for each witness, expert

or civil party when discussing this list, the Chamber considers

that most segments of the initial hearing, including those

pertaining to witnesses, civil parties and experts, may remain in

open session.

Would any party object to this or propose that the Chamber go
into closed session during its final day when the provisional
witness, civil party and expert list will be discussed?

If you have, you can take the floor.

[9.44.40]

You may proceed, counsel.

MS. SIMONNEAU-FORT:

Mr. President, the Chamber is aware that we will not depose as

civil party lawyers the list of civil parties and we know that on

Thursday we will have the opportunity to speak on this subject,
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but we think it will be appropriate that we be allowed to furnish

some particular explanations today, for reasons of good faith in
respect of which we have not filed at this stage of the
proceedings the list of civil parties.

[9.45.15]

Would you allow me to explain in a few words these good faith
reasons?

MR. PRESIDENT:

You are not allowed because we already mentioned if need be, the

closed session will be conducted and open sessions will be used

if all the parties agree that pseudonyms will be used for all the

witnesses, experts and civil parties contained in the list
already.

If, depending on the view of the parties, and if the -- when the
Chamber considers it's appropriate, closed sessions may be
conducted where it deems appropriate.

MS. SIMONNEAU-FORT:

Mr. President, I have understood that we have the opportunity of
making submissions in closed session, but I want to refer to the
decision of the Pre-Trial Chamber issued on Friday.

[9.46.35]

We now have 2,124 civil parties. There are 3,800 civil parties
we have to defend, and that is why we have not yet filed any
list. And I thought I should be allowed to furnish some

explanations because we need your clarifications as to the
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procedure we will use with a view to choosing specifically civil
parties who will appear before the Court to explain themselves.
It would appear that the trial cannot proceed without the civil
parties being given an opportunity to choose their lawyers and,
in consultation with their lawyers, to be able to come and
explain before the Court. We have not submitted a list so far.
[9.47.25]
We are in a position to justify our lists, citing proper
jurisprudence, and I would like to explain the situation to you
and to request your clarification on how these lists should be
drawn up because we definitely intend to draw up such lists.
MR. PRESIDENT:
Any other parties who would like to give their opinions on the
proposed lists that are just mentioned?
MR. KARNAVAS:
Good morning, Mr. President; good morning, Your Honours, good
morning to everyone in and around the Courtroom.
It would be our submission that there be a general discussion in
public as far as who can and who cannot appear before this Court
in public. Then, with respect to specific individuals, there
could be closed hearings.
[9.48.30]
But as far as the debate as to how one is chosen to go
confidential or in closed session versus open session, I think

that needs to be aired out in public without mentioning any
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names. This way, 1it's a transparent process and everyone knows
why certain evidence cannot be heard in open session.
With respect to the specific witnesses, of course, that should be
in closed session. Thank you.
MR. PRESIDENT:
Thank you, counsel, for your suggestion.
The Chamber have noted the suggestions by the counsel. If there
are no more opinions or suggestions, the Chamber will consider
the suggestions when the time comes to discuss the list of
witnesses, experts and civil parties.
[9.49.40]
You may proceed.
MR. SA SOVAN:
Good morning, Your Honours. Good morning, everyone. I am the
defence counsel for Mr. Khieu Samphan, the former head of state.
I noticed as the President just spoke, on Thursday we will
discuss the list in public. 1I'd like to suggest that on Thursday
we shall discuss it in public —-- or in closed session because my
list of witnesses do not have the pseudonyms in the envelope that
we received, so when Thursday comes we shall discuss the list of
my witnesses in closed session.
[9.50.45]
Thank you, Mr. President.
MR. PRESIDENT:

Thank you, counsel.
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MS. SIMONNEAU-FORT:

Mr. President, I believe I have understood that consequently we

will not be able to furnish explanations today. We'll do that on

Thursday.

[9.51.10]

We'll also obviously draw up the list of civil parties, and we
believe that pursuant to Rule 80 based of the internal rules we
are the only party that will be able to proceed to reduce the
list, so we'll propose a reduced list on the first four subjects
to be dealt with at trial.

We will not be able to explain why today. We will do that on
Thursday.

MR. PRESIDENT:

Thank you for all the suggestions regarding the proceedings in

deciding on the list of witnesses, civil parties and experts to

be summonsed to provide testimony on the four subjects during the

certainty of hearing and whether it shall be conducted in public
or in closed session.

[9.52.10]

We have heard your opinions and suggestions, although they are
different in nature, and we have noticed all those suggestions
and we will consider these issues either on Thursday or on the
last day of the hearing.

In its tentative list of witnesses, civil parties and experts,

the Chamber has indicated those it considers to be most relevant
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and probative of the facts at issue in the early trial segments.
[9.53.00]
Over the course of trial, the Chamber will also consider calling
other witnesses, experts and civil parties so it considers this
necessary to comply with Rule 87(4) of the internal rules. The
Chamber will also take into account those civil parties who are
newly admitted following the recent Pre-Trial Chambers decision
ruling on their status.
These new civil parties are now part of the consolidated group.
Some may be considered for admission to the list of those who may
be heard concerning the impacts of the alleged crimes at a later
stage of the trial.
In view of the Chamber's obligation to ensure an expeditious and
fair trial, however, the Chamber will not, as a rule, call
witnesses, experts and civil parties whose testimony, even if
relevant, is likely to be repetitive of other evidence before the
Chamber.
[9.54.15]
As the evidence of a cumulative total of 1,054 witnesses, experts
and civil parties have been sought by the parties, the Chamber
has previously indicated that it intends to hear the testimony at
trial of potentially fewer persons than this total.
Following oral argument on its provisional list, the Chamber
expects to provide a definitive list of witnesses, civil parties

and experts for the early trial segments shortly after the
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initial hearing.
[9.55.00]
Further information concerning proposed witnesses, civil parties
and experts who are considered by the Chamber to be instead
relevant to later places of the trial will be communicated to the
parties at a later date.
The Chamber is in receipt of a number of motions from the parties
seeking clarification as to what, if any, contact is permitted
between the parties and witnesses and experts in advance of their
testimony at trial.
A feature of the civil law system which governs proceedings
before the ECCC is that the vast majority of witnesses and
experts relevant to this trial have previously been heard before
the Co-Investigating Judges. Accordingly, witnesses who have
already been the subject to a judicial process and if appearing
before this Chamber do so as witnesses of the Court.
[9.56.15]
In a select number of cases and where the Chamber has doubts as
to the internal consistency of these witnesses' and experts'
prior statements or whether a witness or expert may recall
features of them, the Chamber may take steps to ascertain this.
The party will, in all cases, be advised of the Chamber's
initiatives in this regard.
Where proposals to hear new witnesses are accepted by the

Chamber, it will be for the Chamber to ascertain whether
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testimony from these new witnesses or experts complied with Rule
87(4) .
[9.57.15]
This may also, in some cases, entail the Chamber having direct
contact with proposed witnesses or experts to ensure that
valuable Court time is not wasted in calling witnesses or experts
whose testimony may not comply with Rule 87(4).
The Chamber had earlier advised the parties that in due course
indications of documents considered relevant to the early trial
segments would also soon be sought from them. The Chamber
requests the parties to indicate which documents and exhibits
from their earlier document and exhibits list are considered to
be relevant to these early trial segments no later than Friday,
22nd July, 2011.
[9.58.25]
These early indications will allow the interpretation and
translation pool to ascertain the translation status of key
documents and the Chamber to identify pending difficulties as
soon as possible.
The Chamber also provides early notification to the parties that
it will shortly, after this date, set deadlines for the filing of
return submissions outlining any admissibility challenges to
those documents indicated as relevant to the first trial
segments.

The parties will now have an opportunity to raise any other
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points on which they seek clarification with respect to these

provisional witnesses,

procedure to be followed in relation to it.

to raise your point,

then you may proceed,

civil parties and expert list and the

If any party wishes

starting from the

Co-Prosecutors and then the lead co-lawyers.

[9.59.40]
Mrs. Chea Leang,
MS. CHEA LEANG:
the President,

Your Honours,

concerning the witnesses,

in general,

you may now proceed.

as the Chamber has already indicated

the Co-Prosecutors have

fully agreed with the intention as indicated by the Chamber.

However,
including the lists given to the
[10.00.50]

Having reviewed the lists, I can
are the confidential links and I
lists of witnesses shall be made
for the interests of the

course,

final day,

we still have some points that we need clarification on,

parties.

conclude that, of course, there

agree that hearings on these
in public because it is of
public.

However, during the

I fully agree that the witnesses shall be -- the names

of the witnesses shall be adapted with code names if they are to

be discussed in the hearing.
[10.01.45]

I would like to ask,

for example,

if any witness' name is to be

discussed in the public that names must be coded with a code

number to conceal the identity of the witnesses.
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MR. PRESIDENT:
Thank you for your observation.
International Prosecutor, you may proceed.
MR. CAYLEY:
Yes, thank you, Mr. President.
I obviously share all of the remarks made by my colleague, but I
would make —-- like to make one further point, and that is this.
[10.02.22]
You will recall that we filed quite recently with the Chamber our
position on the testimony, the evidence of the four accused
should they choose to give evidence, so we would obviously like
this particular order —-- proposed tentative list order of
witnesses to be considered in the light of our position on
evidence by the accused in that we believe that all four accused
should give evidence in this case before any of the other
substantive evidence is heard.
Thank you.
MR. PRESIDENT:
Thank you, Mr. international Co-Prosecutor.
[10.03.15]
Counsel Pich Ang, you may now proceed.
THE INTERPRETER:
Could the court officer be instructed to make sure the counsel's
mic is activated?

MR. PICH ANG:
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My apologies.
[10.03.38]
When it comes to the list of witnesses and experts, the colleague
lawyers do not have any objection to having the lists be
discussed in public because the certain numbers of witnesses have
already been coded with pseudonyms, in particular those who are
confidential witnesses.
MR. PRESIDENT:
Thank you, counsel.
[10.04.10]
International lead co-lawyers, you may now proceed.
MS. SIMONNEAU-FORT:
Mr. President, I wish to reassure the bench that we intend to
file the list of civil parties. I want to take this opportunity,
nonetheless, to emphasize that we now have 3,800 civil parties
and that our lists will depend on these new civil parties.
[10.04.45]
I also wish to express to you that we are delighted with the
decision of the Pre-Trial Chamber that has admitted new civil
parties to these proceedings. This will not be an obstacle for
us. This will simply provide a broadening of the foundation that
the civil parties intend to contribute to this trial.
As representatives of all civil parties because there are groups
that comprise this collective made up of individuals, individuals

who have each suffered, we will be utterly careful and attentive
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1 because these civil parties intend to preserve their role as
2 parties to these proceedings, which must not be confused with the
3 status of witness, and this will certainly be emphasized when we
4 establish and address the first list of witnesses and make sure
5 that this distinction is drawn.
6 [10.06.05]

7 We will also be very careful during the trial that the civil
8 parties are recognized during these proceedings and that they
9 enjoy their full rights.

10 We will file this list, a reduced list, on Thursday, and we will

11 seek clarification from the Chamber. We have already sought

12 clarification on the issue of policy of Democratic Kampuchea,
13 which will allow us to fine tune our list, and we await those
14 clarifications by jeudi(sic). But I can reassure you that we

15 will file a reduced list of civil parties by Thursday.

16 [10.06.40]

17 Thank you.

18 MR. PRESIDENT:

19 Thank you, counsel.

20 Does any other party wish to add additional points of this? If
21 not, then we may proceed further.

22 [10.07.05]

23 The Chamber has taken note of the points raised by the parties
24 and will return to them during the final day of the initial

25 hearing, or subsequently.
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The Chamber has scheduled oral argument during the initial
hearing in relation to those matters which it considers to fall
within the scope of internal Rule 89. The Chamber has already
indicated that some legal issues characterized as preliminary
objections by the parties will be decided by the Chamber on the
basis of the written pleadings alone.
[10.08.00]

The Chamber has also already indicated that Khieu Samphan's

preliminary objection concerning the ECCC's personal jurisdiction

over him requires a mixed assessment of law and fact. It will
accordingly be decided at a later date.

The Chamber considers that early clarification of a number of
other legal issues, whether included as part of the parties'
objections, filings or raised subsequently in other filings may,
nonetheless, assist in the fair and expeditious conduct of the
trial.

[10.08.45]

The Chamber refers in this regard to the following legal issues
raised in the parties' filings: the ECCC's general jurisdiction
over international crimes under the principle of legality; the
application of joint criminal enterprise and superior
responsibility as modes of liability; the application of forced
marriage; rape within forced marriage, and forced disappearance
and forcible transfer as other inhumane acts as well as

imprisonment and torture as crimes against humanity; whether the
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facts establishing the conduct of rape should be characterized as
the crime against humanity of rape rather than the crime against
humanity of other inhumane acts, and whether or not crimes
against humanity before the ECCC require a link to armed
conflict.
[10.09.50]
The Chamber considers that many of these matters which were
raised by the parties as part of their preliminary objection and
submissions have already been adequately briefed. It is unlikely
to seek further submissions in relation to these areas.
In relation to legal issues raised more recently by the
Co-Prosecutors, the Trial Chamber has since granted all defence
teams an extension of time until Friday, the 22nd of July, 2011
to respond to filings E-95, E-99, E-100, and one further
prosecution motion, E-96.
[10.10.40]
The prosecution may reply to these responses should it so choose
within days of that date. After having received these additional
filings and any other submissions that it may request, the
Chamber will rule on these issues at a later date. Any hearings
that may be required in this connection will take place at a date
and time to be determined.
In response to various motions challenging the fitness of three
accused to stand trial, the Chamber appointed an expert

geriatrician, Professor John Campbell, to assess these accused.
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1 Professor Campbell has since undertaken these assessments and

2 submitted his report back to the Chamber in relation to all

3 accused.

4 [10.11.35]

5 The Chamber forwarded Professor Campbell's report in relation to
6 two accused to their defence teams on a strictly confidential

7 basis on 13th of June, 2011 in English and on 23rd of June, 2011

8 in Khmer.
9 Should these teams have any comment on or objection to make to
10 the report, written submissions setting forth the basis of any

11 objection should be filed before the Chamber no later than
12 Friday, 8th of July, 2011.
13 [10.12.22]

14 The Chamber will, on that date, file these reports along with any

15 objections received within this dateline confidentially on the
16 case file. The other parties, should they wish to do so, may
17 then respond to these reports and any objection lodged to them no

18 later then Friday, the 15th of July, 2011.

19 Counsel, you may proceed.

20 MS. VAN DER VOORT:

21 Your Honour, I'm not sure this 1s the appropriate time to raise
22 this objection, but we do object to the report of Dr. Campbell to
23 be put on the confidential part of the case file.

24 [10.13.00]

25 Do you want me to a